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QUESTIONS PRESENTED 


In the opinion of the appellant the following questions are presented: 

1. Whether a denial of a motion to intervene and establish a lien 
for prior legal services is a final order and thus appealable under 28 U.S.C. 
1291? 


2. Whether an attorney who asserts that he has been employed on 


a contingent-fee contract and in pursuance thereof has filed suit on behalf of 


his client, and who subsequent thereto has been discharged by his client, may 
obtain as a matter of right a prompt evidentiary hearing on the existence of 

the contract, the services performed thereunder and the value of said services, 
upon motion by the attorney to intervene and establish a lien for services 


rendered. 
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Argument . 


I. A denial of a motion to intervene and establish 
a lien for prior legal services is a final order 


and thus appealable under 28 U.S.C. 1291. . 


An attorney who asserts that he has been em- 
ployed on a contingent-fee contract and in 
pursuance thereof had filed suit on behalf of 
his client, and who subsequent thereto has been 
discharged by his client, may obtain as a 
matter of right a prompt evidentiary hearing on 


the existence of the contract, the services per- 


formed thereunder and the value of said services, : 


upon motion by the attorney to intervene and 


establish a lien for services rendered. 
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JURISDICTIONAL STATEMENT 


The action in the court below was instituted under 11 D.C. CODE 521. 
The District court denied appellant notice to intervene and establish a lien on 
November 14, 1967, and later denied what it deemed to be his timely filed 
motion for reconsideration on November 21, 1967. Notice of appeal was filed 
on December 13, 1967. This court has jurisdiction under 28 U. s. C. 1291. 


| 
See Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949). 
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STATEMENT OF THE CASE 


This appeal is taken from the denial, without factual hearing, of a 
motion to permit Benedict F. FitzGerald, Jr., an attorney, to intervene in a 
tort action to establish a lien for services which he asserted he had previously 
rendered in this case while acting under contract with the plaintiff William H. 
Schafer. The facts necessary to a determination of this appeal are not in 
dispute. 

Plaintiff Schafer and plaintiff Philip J. Kruse were injured in an explo- 
sion of a pool of gasoline at a Sun Oil service station operated (and perhaps 
owned) by defendant Paul F. DiBari (J.A. 4,6,25). Both Schafer and Kruse 
were in the United States Navy (J.-A. 4,6,10,20). Kruse averred to the 
District Court that on or about May 24, 1967, he telephoned FitzGerald only 
after conferring with Schafer (J.A. 20). Upon FitzGerald's arrival at the 
hospital, and after FitzGerald and Kruse had agreed that FitzGerald would 
represent Kruse on a2 contingent fee basis Kruse introduced FitzGerald to 
Schafer. (J.-A. 21). Kruse related that Schafer at that time was bed-ridden 
in the burn ward (J.A. 21). 

Kruse further averred that "in his presence attorney FitzGerald asked 
Schafer to executed a contingent fee contract, " similar to that which Kruse had 
executed earlier (J-A. 21). Kruse related that "Schafer told FitzGerald he 


could not use his hands" to sign an agreement "but that FitzGerald should pro- 


ceed to represent him” and institute the civil action contemplated and that he, 


Schafer, "would sign the agreement later" (J.A. 21). Kruse went on to relate 
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that FitzGerald read the retainer agreement to Schafer, and that Schafer 
agreed to its terms and authorized the filing of the contemplated suit (J.-A. 21). 
Kruse also told of FitzGerald questioningSchafer on the facts of the explosion 
(J-A. 21). | 

Kruse in his affidavit went on to describe a subsequent visit of 
FitzGerald on May 25, 1967, and the conversation between FitzGerald, Kruse, 
and Schafer (J.-A. 21,22). Kruse related that during this visit Schafer asked 
FitzGerald to represent him in connection with a claim the Navy had served 
upon Schafer (J.A. 21). The Navy claimed that Schafer was responsible for 
the accident and thus liable to the Navy for the value of medical and hospital 
care furnished to Kruse and Schafer (J.A. 20,21). Thereupon, Kruse related, 
FitzGerald explained to Kruse that he, Kruse, had a possible cause of action 
against Schafer and, should he choose to pursue that cause of action, Attorney 
FitzGerald could not represent both of them (J.A. 21). However, should Kruse 
knowingly and voluntarily waive his rights against Schafer, FitzGerald would 
represent both, and he felt he could have the Navy's claim rescinded (J.-A. 21). 
Kruse further related that he agreed to waive whatever rights he might have 
had against Schafer, that FitzGerald undertook to represent Schafer relative to 
the Navy's claim, that as a result the Navy's claim was cancelled, and that 


Schafer "appeared pleased" at this result (J.-A. 21). 

Kruse further averred that on May 25 Attorney FitzGerald "again re- 
viewed the retainer agreement with Schafer, "' that in Kruse's opinion "Schafer 
fully understood the retainer agreement, " and that "Schafer appeared happy at 
the fast action of Attorney FitzGerald" in pursuing the investigation of the tort 
claim on behalf of Schafer and Kruse, and promptly filing suit (J.-A. 21). 

Schafer, in an affidavit filed with his motion to substitute counsel, 
averred, on the other hand, that while FitzGerald visited him in the hospital 
on or about May 24, he, Schafer, had not requested the visit either "directly 
or indirectly” (J.-A. 11). In his affidavit Schafer related that he was then in 


extreme pain, that he believed that he was under the influence of drugs 
| 
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administered in order to prepare him for an operation which was performed 


that day, that "to the best of my recollection, knowledge and belief" he had 


not asked FitzGerald to represent him in the tort action and had "never autho- 
rized him to file a suit in my behalf" (J.A. 11). Although remembering that 
FitzGerald had visited him in the hospital several times, Schafer neither re- 
called nor believed that he had asked FitzGerald to represent him; during each 
of these visits Schafer "was in intense pain and otherwise felt bad physically 
and mentally" (J.A. 11). 

Schafer further related that late in June he had contacted Sidney S. Sachs, 
Esquire, asked Sachs to represent him, and advised Sachs that FitzGerald's 
actions were withdut the authorization of Schafer (J.A. 11). Schafer went on 
to state "that on or about June 26, 1967" he advised FitzGerald that he "had 
retained Sidney Sachs" to represent him (J.-A. 11). Schafer related that there 
was some disagreement with FitzGerald over this, and apparently some heated 
words were exchanged (J.-A. 11). Schafer ultimately sent FitzGerald written 
notice of his retention of Sachs (J.-A. 11,12). 

Schafer, through his attorney Sachs, thereupon moved to substitute 
counsel and to dismiss without prejudice the complaint filed by FitzGerald (J.A.9). 
FitzGerald opposed the substitution and in the alternative moved to intervene and 
establish a lien for his services (J.-A. 16-19, 29,34). At the hearing the trial 
judge granted Schafer's motion to substitute counsel commenting that any dispute 
between Sachs and FitzGerald should be settled in a separate suit or by referral 
to the Grievance Committee of the District of Columbia Bar Association (J.A. 39). 
However, the trial judge over FitzGerald's objection ruled that the alternative 
motion to establish a lien would "come later on. If you get a judgment against 
Mr. Sachs" (J.A.;39). After the hearing, FitzGerald filed a proposed order 
stating in part that the trial judge had denied his motion of a lien (J.-A. 39). 
Sachs filed a proposed order stating in part that the hearing and decision on 
FitzGerald's motion would be “deferred until a later time" (J.A. 40). 


FitzGerald then filed an objection (J.A. 41), to the proposed order of Sachs on 
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the ground that it did not truly represent what had occured at the hearing. 
Treating this objection as a motion for reconsideration, the trial judge or- 
dered: “after consideration of the motion on its merits, that Attorney 
Benedict F. FitzGerald is entitled to no relief." (J-A. 43). 

This appeal followed. 


SUMMARY OF ARGUMENT 
| 


Where a motion is both collateral of the main cause of action and de- 
terminative of the rights of the parties, the grant or denial of the motion is 
appealable as a final order under 28 U. S.C. 1291, Cohen v. Beneficial In- 
dustrial Loan, 337 U.S. 541 (1949). In the instant case, appellant FitzGerald's 
motion to intervene to establish a lien is such an appealable motion. Moreover, 
if the appellant does not receive review at this juncture, he will have been ef- 
fectively denied his rights. | 

An attorney who has been retained on a contingent fee basis has an in- 
terest in the cause of action. Should he be discharged, an attorney may protect 
this interest in several ways. This Court has held that an attorney, who has been 
retained on a contingent fee basis and who has filed suit in the action, may after 
his dismissal intervene and establish a lien against any judgment based on the 
cause of action, Friedman v. Harris, 81 U.S. App. D.C. 317, 158 F.2d 187 
(1946). Furthermore, an attorney who seeks to assert such a lien is entitled 
to an evidentiary hearing to establish his right to said lien. Friedman v. Harris. 
After the district court granted appellee Schafer's motion to substitute counsel, 
dismiss the FitzGerald-filed suit, and permit an amended complaint to be filed, 
appellant FitzGerald moved to intervene to establish a lien. The trial court 


erred in dening appellant's motion without a hearing. 


ARGUMENT 


I 


A DENIAL OF A MOTION TO INTERVENE AND FILE A LIEN 
FOR PRIOR LEGAL SERVICES IS A FINAL ORDER AND THUS 
APPEALABLE UNDER 28 U.S.C. 1291. 


Although 28 U.S.C. 1291 permits an appeal to this Court only from a 
"final order" of the court below (subject to certain statutory exceptions inappli- 
cable here), there can be little questions that the appeal taken here comes 
within the jurisdiction of this Court. For there is a well recognized, non- 
statutory exception to the rule that the litigation before the district court must 
be finally disposed of before an appeal may be taken. This exception applies 
to what the Supreme Court has referred to as "collateral orders, " which are 
offshoots from the principal litigation in which they are issued, and which are 
immediately appealable as final decisions without regard to the posture of the 


principal litigation. The leading case is Cohen v- Beneficial Industrial Loan 


Corp., 337 U.S. 541 (1949). There the district court had denied a motion to 


require plaintiff to post security for defendant's costs, including attorney's 
fees, as provided by state law. The Supreme Court held the order appealable 
despite the fact that the underlying litigation had not yet terminated in the trial 
court. The Supreme Court held the order fell within "that small class which 
finally determine claims of right separable from, and collateral to, rights 
asserted in the action, too important to be denied review and too independent 
of the cause itself to require that appellate consideration be deferred until the 


whole is adjudicated . . . We hold this order appealable because it is a final 


disposition of a claimed right which is not an ingredient of the cause of action 


and does not require consideration with it.” 337 U.S. at 546-47. 


The rationale of the apparent collateral-order exception to 28 U.S.C. 
has recently been well summarized by the Fifth Circuit: "an order, otherwise 
nonappealable, determining substantial rights of the parties which will be 
irreparably lost if review is delayed until final judgment may be appealed 
immediately under section 1291." United States v. Wood, 295 F. 2d 772, 778 
(1961). In the context of 28 U.S.C. 1257, providing for appeals from final 
orders of state courts, the Supreme Court recently held appealable a nonfinal 
order as "a separate and independent matter, anterior to the merits and not 
enmeshed in the factual and legal issues comprising the plaintiff's cause of 
action." Mercantile National Bank v. Langdeau, 371 U.S. 555, 558 (1963); 
see also Local No. 438 Construction & General Laborers‘ Union AFL-CIO v. 
Curry, 371 U.S. 542 (1963). i 

These principles have been applied to the situation where a claimed 
right to intervene is denied by a district court. It was clear even before the 
Cohen case that where a nonparty asserts before a trial court a right to intervene 
in a pending action and intervention is denied a right to an immediate appeal 
exists. Brotherhood of R.R. Trainmen v. Baltimore & O.R., 331 U.S. 519, 
524-25 (1947); Missouri-Kansas Pipe Line Co. v. United States, 312 U.S. 502 
(1941). i 


1. Following this rule, the Supreme Court has held appesiable an order 
vacating an attachment in admiralty, Swift & Co. v- Compania Columbiana Del 
Caribe, 339 U.S. 684 (1950), and the denial of a petition to proceed in forma 
pauperis. Roberts v. U.S. District Court, 339 U.S. 844 (1950). Orders re- 
quiring plaintiff to post security for costs have also been held lappealable under 
this rule, Chabot v. National Securities and Research Corp., 290 F. 2d 657 
(C.A. 2, 1961); 961); McClure v. Borne Chemical Co., Inc., 292 F. 2d 824 (C.A.3, 
1961), as have orders rders directing immediate delivery of physical property, if 
necessary to avoid irreparable injury, Radio Station WOW v. Johnson, 326 U.S. 
120, 124-127 (1945), and civil contempt orders against a person not a party to 
the case, Bessette v. W.B. Conkey, Co. 194 U.S. 324 (1904). 
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By these tests, the district court's order denying appellant FitzGerald's 
motion to intervene, to hold an evidentiary hearing on his claim to an attorney's 
lien, and to establish such a lien is appealable. It is a matter that is clearly 
collateral to the main litigation below: the tort actions between Kruse and 


Schafer as plaintiffs and DiBari and Sun Oil as defendants. Attorney FitzGerald 


is not a party in the action between Schafer and the defendants. He could 


therefore not appeal any decision there rendered. Nor would he have an interest 
in doing so. His only interest is to have impressed upon any settlement or 
judgment in Schafer's behalf a lien for his attorney's fees. After settlement 
is reached or a judgment is rendered and the money is disbursed, any lien 
would be illusory.! True, FitzGerald may have elected to bring a civil action 
for attorney's fees, but, as we shall demonstrate below, the law also gives 
him the protection of a lien upon his former client's case. This right to a 
lien is significant only now -- prior to settlement or judgment. To protect 
these rights, appellant, as an attorney, has been given by the law of the 
District of Columbia (see Section II of the Argument) a right to intervene in 
the pending action. The District Court's denial of this right is appealable -- 
for if an appeal is|to protect appellant's right to intervene to assert his lien 


it must be now or could well be of no future value. 


Ir 


AN ATTORNEY WHO ASSERTS THAT HE HAS BEEN EMPLOYED 

ON A CONTINGENT-FEE CONTRACT AND IN PURSUANCE THERE- 
OF HAD FILED SUIT ON BEHALF OF HIS CLIENT, AND WHO 
SUBSEQUENT THERETO HAS BEEN DISCHARGED BY HIS CLIENT, 
MAY OBTAIN AS A MATTER OF RIGHT A PROMPT EVIDENTIARY 
HEARING ON THE EXISTENCE OF THE CONTRACT. THE SERVICES 
PERFORMED THEREUNDER AND THE VALUE OF SAID SERVICES, 
UPON MOTION BY THE ATTORNEY TO INTERVENE AND ESTABLISH 
A LIEN FOR SERVICES RENDERED. 


Before exploring the issues pertinent to this appeal, it is important to 
note what this appeal is not about. This appeal does not concern Schafer's right 


to discharge appellant FitzGerald as his attorney (assuming that such a 


she. 


relationship had existed) and to substitute another attorney in his place -- such 
a right to discharge and substitute counsel is conceded for the purpose of this 
appeal. This appeal does not concern any cause of action which) appellant 
FitzGerald may or may not have against the attorney who was substituted for 
him by his former client Schafer. Nor does this appeal present the issue as 

to whether appellant FitzGerald is in fact entitled to an attorney's lien. Thus, 
there is no issue presented as to whether or not appellant actually performed 
services for Schafer or was actually engaged by him. The factual issues 
concerning appellant's relationship with Schafer and concerning whether he 
performed services for Schafer at his request or otherwise panne determined 
only after the evidentiary hearing which appellant requested and which the court 
below denied. The legal entitlement of appellant to the lien he claims can be 


determined only after the facts are developed as a result of that evidentiary 


hearing. 

All that is involved here is the trial court's denial of appellant's motion 
to intervene in the tort action between Schafer and the defendants without an 
evidentiary hearing from which there could be determined mhather appellant in 


fact and in law was entitled to the empressment of an attorney's lien upon any 

| 

| 

There is now no doubt that the District of Columbia recognizes a common- 


law attorney's lien, Continental Cas. Co. v Kelly, 70 App. D.C. 320, 106 F.2d 
841 (1939); Kellogg v- Winchell, 51 App. D.C. 17, 20, 273 Fed. 745 (1921). 


settlement or judgment reached in Schafer's behalf. 


An attorney retained on a contingent fee agreement acquires "an interest in the 
cause of action." Continental Cas. Co. v. Kelly, supra, 106 F.2d at 843. 
mphis interest," it was stated in Falcone v. Hall, 98 U.S. App. D.C. 363, 
365, 235 F. 2d 860, 862 (1956), "is treated for purposes of recognition as an 
equitable or contract lien, and an attorney entitled to such a lien is protected 
in a number of ways.” i 

An attorney seeking to enforce his claim to fee may of bourse bring a 


separate cause of action against the client. But he is not limited to that method 
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of enforcement. The attorney may intervene in the original suit to protect his 
interest in the cause of action and to have his lien impressed upon whatever 
judgment or settlement may be reached. Friedman v. Harris, 81 App. D.C. 
317, 318, 158 F.2d 187, 188 (1946); Continental Cas. Co. v. Kelly, supra, 

106 F. 2d at 843. As this Court stated in Friedman, "if appellant (the attorney) 
had appellee's (the client's) authority when he filed the present suit, he has a 


lien for the value of his services and a right to intervene to protect it." 158 


> 
F.2d at 188. 


In the instant case, appellant asserts that he was retained by appellee 
Schafer on a contingent fee basis and that he had Schafer's authority to file an 
immediate suit, which was in fact filed. These allegations set up a claim for 
an attorneys lien and -- if proven -- entitle appellant to the empressment of 
a lien upon whatever settlement or judgment Schafer should ultimately obtain 
against the tort defendants. 

It is, of course, true that Schafer does not admit appellant's allegations, 
claiming he does not remember retaining appellant in the present tort action or 
to represent him in defending against the claim of the United States Navy. But 
whether or not appellant is entitled to a lien is not the issue before this Court. 
This case does not come to this Court in the posture of a factual dispute. That 
appellant's claim is not frivolous can be seen from the affidavit of Kruse, an 
apparently uninterested party, and by appellant's representation of Schafer in 
the claim asserted by the United States Navy (a matter concerning which it would 
have been most difficult for appellant to have acted as a mere volunteer). But 
the merit or lack of merit of appellant's claim is of no consequence in this 


appeal. 


2. Under Friedman v. Harris, supra, in order to qualify for an attorney's 
lien upon the judgment the attorney must have brought suit in the cause of action. 
Since there is no dispute that FitzGerald did file suit on Schafer's behalf, this 
point is not at issue in this appeal. 


All that was before the court below and that was denied by that court 
was appellant's motion to intervene in Schafer's tort action without the 


opportunity to present proof of the facts alleged. As this Court stated in 


Falcone, and Friedman, when, as here, the attorney asserts the existence 

of the contingent fee agreement and again as here, the client denies it, each 
party is entitled to be heard as to whether the contingent fee contract was 
entered into, whether it was in any way oppressive, unfair, or contrary to 
public policy, whether the attorney had performed services under the contract, 
and whether and to what amount the attorney is entitled to be compensated for 


the services rendered. See also Jacobsen v. Jacobsen, 75 App. D.C. 223, 
224-225, 126 F.2d 13, 14-15 (1942). | 

When Schafer, through new counsel, moved to substitute counsel, 
appellant moved to intervene and for an evidentary hearing on his claim to 
the impressment of a lien for the fee that he claimed to have earned as 
Schafer's attorney. The court below granted the motion to substitute but 
denied the appellant's motion to intervene and to have an evidentiary hearing 
on his claim to an attorney's lien. The district court was of the view that 
appellant's asserted attorney's lien could be impressed only in a separate ante 
3. After the Court ruled on Schafer's motion to substitute, the following 
dialogue took place: 


Mr. FitzGerald: May I ask you if you can rule on the other motion, 
Your Honor? 

The Court: What is the other motion? 

Mr. FitzGerald: To allow Mr. Sachs to enter the case and to have 
a lien for my services up until this date. 

The Court: I am not going to do anything about that, that will 
come later on. If you get a judgment against 
Mr. Sachs then you'll have to levy on any — 

Mr. FitzGerald: May I make one observation, Your Honor? 
The case of Friedman v. Harris — 

The Court: I already ruled, Mr. FitzGerald. . . 
Call the next case. 


This conversation between FitzGerald and the Court clarifies the meaning of the 
i (cont next page) 
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This ruling, it is respectfully submitted, is directly contrary to the holdings 
of this Court in Continental Casualty Co. v. Kelly, Friedman v. Harris, 


Falcone v. Hall, and Kellogg v. Winchell. 


And these holdings are clearly correct. For unless the lien should be 
empressed upon the client's cause of action at this stage of proceeding it would 
be illusory. A client can discharge his attorney at any time during a case. 

And at any time thereafter the cause could be settled or arrived at judgment. 
Should the attorney need first to prosecute successfully a contract action 
against the erstwhile client and then attempt to have a lien established -- as 
the court below apparently would have had it in the instant case -- he may well 
find the underlying cause of action long terminated and the proceeds distributed 


and spent. Such a result belies the very concept of a lien. 


Footnote 3 Continued ) 


order of November 14, 1967, which states that the appellant's motion is "hereby 
deferred until a later time." (J.A. 39). Upon FitzGerald's objection to Schafer's 
proposed order (which since it was received after the order had been signed was 
treated as a motion for reconsideration), the trial court further clarified its 
order by making it clear that "after consideration of the motion on its merits, 
that Attorney Benedict F. FitzGerald is entitled to no relief." (Order of 
November 21, 1961, J.A. 43). 

The language of the trial court at the hearing is confusing. If the court 
actually meant that in its opinion FitzGerald must first recover from the sub- 
stituted attorney before he was entitled to consideration on his motion for a lien, 
then its decision is clearly wrong, for FitzGerald's right does not depend on any 
rights he may claim against the substitute counsel but rather depends upon the 
existence of a contractual relationship between FitzGerald and Schafer. A more 
likely explanation is that the trial court meant Schafer when it said Sachs, thus 
ruling that FitzGerald must sue Schafer in a separate action and if successful 
then he may impress his lien upon the Schafer judgment in this cause of action. 

Under either rationale the trial court erred, for as is demonstrated 
above appellant may file a separate cause of action but does not need to do so. 
He may as this Court so clearly emunciated in Friedman v. Harris, supra, 
and Falcone v. Hall, supra, and as was attempted here, move to intervene in 
the main cause of action to establish a lien upon that judgment for his services 
without filing a separate suit against his alleged client or anybody else. 


= The 


Recognizing these considerations this Court has established a procedure 
to protect the attorney and at the same time to insure that the client is not 
subject to fake or inflated claims; the attorney may intervene in the erstwhile 
client's cause of action and, in an evidentiary hearing, present his evidence 
of a retainer agreement and of the work performed. The client has full 
opportunity to cross examine and to present his countering evidence. And the 


court may fully determine the matter and assess whether the lien should be 
| 


lieved at a time that it could be effective. 


It is respectfully submitted that the failure of the court below to follow 


. : “ 4 
this procedure is reversible error. 


4. The fact that, after the court below denied appellant's motion to intervene, 
appellee Schafer dismissed the original suit filed by appellant and instituted a 
new suit arising out of the same claim or cause of action cannot be used to defeat 
appellant's attorney's lien. It is a complete answer to note that the decisions of 
this Court refer to the attorney's lien attaching to the "cause of action" (Falcone 
v. Hall, supra 235 F.2d at 862; Kellogg v. Winchell, supra, 273 Fed. 745, 748; 
Friedman v. Harris, supra, 158 F. 2d at 188; Continental Cas. Co. v. Kelly, 
supra, 106 F.2d at 843). This was recognized by this Court in Friedman where, 
as here, after the district court had permitted the substitution, denying the 
attorney's motion to intervene, new counsel dismissed the action already 
instituted. The Court reversed and directed that a hearing on|the former 
attorney's claim to an attorney's lien be held. 

And this is only proper. For the law cannot be so farcical as to permit 
the defeat ofa right by the mere filing of a new piece of paper, ‘termed a new 
suit, substantially identical to the other. This is particularly so where, as here, 
the new suit on behalf of Schafer will be tried together with the old one filed on 
behalf of Kruse. We have moved too far to permit such form to control the 
substance of a right, Compare Foman v. Davis, 371 U-S. 178 (1962); Aetna Cas. 


& Surety v. Circle Equip. Co-, U.S. App. D.C. 377 F2d 160 (1967). 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that the 
orders of the court below should be reversed and the cause remanded 
With instructions (1) to permit the intervention of appellant in whatever 


suit appellee Schafer may have arising out of the particular occurrence 


that formed the basis of the suit filed in his name by appellant, and (2) 


to hold an evidentiary hearing on appellant's claim to an attorney's lien 


and in proper course to decide that claim. 


Respectfully submitted, 


Sherman L. Cohn, Esquire 

506 E Street, N. W. 

Washington, D. C. 20001 
Counsel for Appellant 


Of Counsel: 


Benedict F. FitzGerald, Jr. Esquire 
Suite 983 

National Press Building 

Washington, D. C. 20004 
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PHILIP JOHN KRUSE 
WILLIAM HOWE SCHAFER 
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1. PAUL F. DIBARI 
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No. 1344-67 
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983 National Press Bldg. 
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Transcript of proceedings 11/8/67; Motions, pages 1-17; 
(Rep: Nicholas Sokal) Court's copy 
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Docket entries (cont) 


Nov. 14 Order granting motion to substitute counsel for plaintiff, 
William Howe Schafer and for dismissal without prejudice 
as to said plaintiff; deferring hearing and decision on motion 
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CAUSE CALENDARED CARD 
JURY DEMAND 
CIVIL NO. 1344-67 


KRUSE, ET AL 
Plaintiff, 
vs. 


DIBARI, ET AL Defendant. 


CAUSE CALENDARED | 


June 30, 1967 
Attorney for plaintiff: 


Benedict F. FitzGerald, Jr. 
983 National Press Bldg. 
Washington, D. C. 20004 


Attorney for defendant: 
Galiher, Stewart & Clarke 
1215 - 19th Street, N. W. 
Washington, D. C. 


The suit is for Damages - Personal Injuries. 
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ROBERT N. STEARNS, Clerk 


- 


(CAPTION OMITTED) ( FILED 5/4/67) 


COMPLAINT 


(Damages - Assault and Battery - Drenching with gasoline - fire.) 


The plaintiffs sue the defendants and allege the following: 


1. That jurisdiction is based on the fact that the amount in controversy ex- 
ceeds the sum of ten thousand ($10,000.) Dollars, exclusive of costs. 

2. That the plaintiff PHILIP JOHN KRUSE is an enlisted man in the United 
States Navy, and is stationed at 3801 Nebraska Avenue, N. W., Washington, D.C. 
3. That the plaintiff William Howe Schafer, is an enlisted man in the United 

States Navy, and is stationed at 5827 Columbia Pike, Arlington, Virginia. 

4. That upon information and belief, the defendant PAUL F. DIBARI, is the 
operator of a Sunoco Service Station, known as the Georgetown Sunoco, 3294 M. 
Street, N. W., Washington, D. C., under the supervision, management and con- 
trol of the SUN OIL.COMPANY, a foreign corporation, organized in Pennsylvania, 
and doing business in the District of Columbia. 

5. That upon information and belief, the defendant, The Sun Oil Company, is 
a foreign corporation, organized in Pennsylvania, and doing business in the Dis- 
trict of Columbia at or with an office at 5100 Wisconsin Avenue, N. W., Washington, 
D. C., and exercises management, supervision and control of the Georgetown 
Sunoco at 3294 M. Street, N. W., and is the owner and installer of fuel pumps, 
hoses, gasoline, and service equipment located thereat. 

6. That on or about (Saturday) April 22,’1967, at or about 3; p.m. the plaintiff, 
Philip John Kruse, while in the exercise of due care, aetene as a business invitee, 
drove a2 vehicle owned by him (1960 M.G.) into the Georgetown Sunoco for the pur- 
pose of refueling his vehicle, with gasoline thereat, and made a request for same. 

7. That at the same time and place the defendant, Paul F. DiBari, took a 
gasoline hose and acting in a willful, wanton, wreckless and grossly negligent 
manner, doused the plaintiff, Philip John Kruse and the other plaintiff, William 
Howe Schafer, with gasoline, which then and there became ignited, and exploded. 

8. That by reason of the foregoing the plaintiffs and the aforesaid vehicle was 


covered and inundated by the explosion and the flames and heat that followed, 
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necessitating their jumping from the vehicle and rolling on the ground. 

9. That as a result thereof the plaintiffs and each of them sustained severe, 
and painful injuries, including but not being limited to severe shock to their 
general and central nervous systems, first, second and third degree burns to 
their bodies, face, arms, and legs, all of which caused severe grilling and 
broiling of the skin, flesh, nerves, tissues, muscles and ligaments of the body, 
head, face, and extremities, such as to cause them excruciating agony, pain, 
discomfort, limitation of motion, inconvenience and permanent injuries and scars. 

10. That as a result of the injuries as aforesaid, the plaintiffs, and each of 
them required extensive and prolonged medical and nursing care, treatment and 
hospitalization, and will require further medical care, nursing, ‘treatment and 
hospitalization; and the plaintiffs have been disabled and will in the future be fur- 
ther disabled from attending to their usual activity and gainful employment, all 
to their great monetary loss and damage. 

11. That as a result of the fire the vehicle owned by the plaintiff, Philip John 
Kruse, was virtually destroyed, all to his great loss and damage. 

WHEREFORE the plaintiff, Philip John Kruse demands judgment for compen- 
satory, punitive, exemplary, damages, as well as for disfigurement, permanent 
scars, pain and suffering of body and mind, against the defendants and each of 
them jointly and severally in the sum of two hundred thousand dollars ($200, 000.), 
together with the costs of this action; and : 

the plaintiff William Howe Schafer demands judgment for compensatory, pun- 
itive, exemplary damages, as well as for disfigurement, permanent scars, pain 


and suffering of body and mind, against the defendants and each of them, jointly 


and severally in the sum of three hundred thousand dollars ($300, 000.) together 


with the costs of this action. 
| 


Respectfully, 


Philip John Kruse, 
William Howe Schafer, 
the plaintiffs, 
By their attorney, 
/s/ 
Benedict F. FitzGerald, Jr. 
The plaintiffs further demand a trial by jury on all the issues herein. 


Executed at Washington, D. C. this 24th day of May, 1967 
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(CAPTION OMITTED) (FILED 6/2/67) 
AMENDED COMPLAINT 


(Damages - Personal Injuries- Drenching with gasoline - fire) 


The plaintiffs sue the defendants and allege the following: 

1. That jurisdiction is based on the fact that the amount in controversy ex- 
ceeds the sum of ten thousand ($10,000) Dollars, exclusive of costs. 

2. That the plaintiff PHILIP JOHN KRUSE is an enlisted man in the United 
States Navy, and is stationed at 3801 Nebraska Avenue, N. W., Washington, D.C. 
3. That the plaintiff WILLIAM HOWE SCHAFER, is an enlisted man in the 

United States Navy, and is stationed at 5827 Columbia Pike, Arlington, Virginia. 

4. That upon information and belief, the defendant Paul Francis DiBari was 
at all times hereinafter mentioned, present and the operator of a Sunoco Gasoline 
Service Station known as the Georgetown Sunoco situated at 3294 M. Street, N.W., 
Washington, D. C., more accurately described in a photograph which purports to 
be a true picture of same, and which is attached hereto as Plaintiff's Exhibit One, 
for identification, and is incorporated herein by reference. 

5. That upon information and belief, the defendant, SUN OIL COMPANY, is 
a foreign corporation, organized in New Jersey, and licensed to do business in 
the District of Columbia, with its designated agent, The C. T. Corporation System, 
Room 401, 918 - 16th Street, N. W., Washington, D. C., 20006, and at all times 
hereinafter mentioned, was the installer and owner of the aforesaid gasoline ser- 
vice station, including but not being limited to the building, the "Sunoco" signs, 
equipment, supplies, gasoline, fuel pumps, hoses, nozzles, trigger valves, and 
its components all of which is located at 3294 M. St., N. W., Washington, and 
all of which it supervises, manages and controls. 

6. That on or about Saturday, April 22, 1967, at or about 3 p.m. the plaintiff 
PHILIP JOHN KRUSE, while in the exercise of due care, and acting as a business 
invitee, and while in the company of the plaintiff WILLIAM HOWE SCHAFER, 
drove a vehicle owned by him (1960 MG) into the aforesaid gasoline station and the 
widely advertised "custom service" symbolized by the defendant corporation in its 


national advertising and purportedly dispensed by the defendant Paul Francis DiBari. 


Amended Complaint (cont) 


7. That upon information and belief, at the same time and piece: the defen- 
dant PAUL FRANCIS DIBARI, seized a gasoline hose from a Sunoco Fuel Pump, 


and acting in a wrongful, wicked, willful, wanton, wreckless and grossly negli- 
gent manner, as more fully set forth hereinafter, doused the plaintiff, PHILIP 
JOHN KRUSE and the plaintiff WILLIAM HOWE SCHAFER, with high octane gaso- 
line, while the plaintiffs were seated in the aforesaid vehicle, which high octane 
gasoline then and there became ignited, exploded and burned. 

8. That upon information and belief the aforesaid dousing with high octane 
gasoline and the subsequent fire and explosion, was a direct and proximate result 
of the wrongful, wicked, willful, wanton, wreckless and negligent acts and om- 
missions on the part of the defendant PAUL FRANCIS DIBARI and the corporate 
defendant, SUN OIL COMPANY, its agents, servants, AND THOSE PERSONS to 
whom it entrusted the handling of its business. | 

9. That the aforesaid explosion and fire and resulting injuries to the plain- 
tiffs, was also due to the breach, by the defendants SUN OIL COMPANY, and 
PAUL FRANCIS DIBARI, of their express and implied warrantly that the said 
Georgetown Sunoco gasoline service station would provide the general public and 
the plaintiffs with "custom service", meaning exemplary service, including 
safety, and that the said equipment thereat, including but not being limited to the 
gasoline fuel pumps, hoses,nozzles, trigger valves and the cornponent parts 
thereof, including the high octane gasoline therein, would be safely handled and 
dispensed, and that the material furnished and the procedures utilized were safe 
proper and fit for use for the general public and the plaintiffs. | 

10. That by reason of the aforesaid explosion, and fire, the plaintiffs and the 
aforesaid vehicle was covered and inundated by the explosion, flames, and heat 
that followed, necessitated their abandoning their vehicle, and the extinguishing 
of the flames upon their bodies by use of their own hands and by rolling on the 
ground, while the defendant stood idly by. | 


11. That as a result thereof the plaintiffs and each of them 'sustained severe 


and painful injuries, including but not being limited to severe shock to their gen- 


eral and central nervous systems, first, second, and third degree burns to their 
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Amended Complaint (cont) 

bodies, faces, arms, and legs, all of which caused severe grilling and broiling 
of the skin, flesh, nerves, tissues, muscles, and ligaments of the body, face, 
head and extremeties, such as to cause them excruciating agony, pain, discom- 
fort, limitation of motion, inconvenience and permanent scars and permanent 
injuries. 

12. That as a result of the injuries as aforesaid, the plaintiffs, and each of 
them required extensive and prolonged medical and nursing care, treatment, 
operations, and hospitalization, and will require further medical care, nursing, 
treatment, operations, and hospitalization, all of which will involve future pain 
and suffering. As a result of said injuries the plaintiffs have received and in the 
future will continue to receive medical and hospital care and treatment furnished 
by the United States of America. The plaintiffs, for the sole use and benefit of 
the United States of America under the provisions of 42 United States Code 2651- 
2653, and with its express consent, asserts a claim for the reasonable value of 
said past and future care and treatment. 

13. That as a result of the aforesaid injuries the plaintiffs have been disabled 
and will in the future be disabled from attending to their usual activity in the 
United States Navy and elsewhere, all to their great monetary loss and damage. 

14. That as a result of the aforesaid explosion and fire the vehicle owned by 
the plaintiff, PHILIP JOHN KRUSE, was damaged, to his great loss. 

WHEREFORE the plaintiff, PHILIP JOHN KRUSE, demands judgment in behalf 
of himself and the United States of America, for compensatory, punitive, exemp- 
lary damages, as well as for disfigurement, permanent scars, pain and suffering 
of the body and mind, both past, present and future against the defendants PAUL 
FRANCIS DIBARI and the SUN OIL COMPANY, in the sum of Two Hundred 
Thousand ($200,000) Dollars, together with the costs of this action; and 

THE PLAINTIFF, WILLIAM HOWE SCHAFER, demands judgment in behalf of 


himself and the United States of America, for compensatory, punitive, exemplary 


damages, as well as for disfigurement, permanent scars, pain and suffering of 
body and mind, both past, present and future, against the defendants PAUL 
FRANCIS DIBARI and the SUN OIL COMPANY, jointly and severally, in the sum 
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Amended Complaint (cont) ; 
of Four Hundred Thousand ($400,000) Dollars, together with the costs of this 


action. 


Executed at Washington, D. C. this second day of June 1967- 


Respectiully, . 
PHILIP JOHN KRUSE, and 


WILLIAM HOWE SCHAFER, 
THE PLAINTIFFS, 


By their ae 


/s/ 
Benedict F. aoe Jr. 
983 National Press Bldg. 
Washington, Di C. 20004 
Sterling 3-1824 


The plaintiffs DEMAND A TRIAL BY JURY on all the issues herein. 


(CAPTION OMITTED) (FILED 10/20/67) 


MOTION TO SUBSTITUTE COUNSEL FOR PLAINTIFF SCHAFER AND 
FOR DISMISSAL WITHOUT PREJUDICE OF COMPLAINT AS TO SAID 
PLAINTIFF 


———— ——————anvwnX—r— 

Plaintiff William Howe Schafer moves (1) to substitute the firm of Sachs, 
Greenebaum & Frohlich as his counsel in this case, (2) to strike the appearance 
of Benedict F. FitzGerald, Jr. as counsel for said plaintiff, and 3) for dismissal 
without prejudice of the complaint herein as to plaintiff Schafer. 

In support of this Motion, plaintiff Schafer, as shown by the Affidavit 
attached hereto, avers that to the best of his recollection he never retained 
Benedict F. FitzGerald, Jr. as his counsel in this case. He avers further that 
he did not authorize the filing of this suit; that by letter dated Juné 29, 1967, de- 
livered to Benedict F. FitzGerald, Jr. on or about August 8, 1967, a copy of 
which is attached, he advised Benedict F. FitzGerald, Jr. that he had retained 
Sachs, Greenebaum & Frohlich to represent him and requested that Mr. FitzGerald 
turn over to them any papers or information relating to Mr- Schafer's case; that 
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Mr. FitzGerald has made no reply to this letter. 

Plaintiff further avers that he is informed by his counsel, Sachs, 
Greenebaum & Frohlich, that they have requested Mr. FitzGerald to withdraw his 
appearance and in the alternative to execute a praecipe dismissing the complaint 
as to Mr. Schafer but Mr. FitzGerald has not responded to these requests, nor 
has he taken either of the actions requested. 

WHEREFORE Plaintiff Schafer moves that the appearance of Sachs, 
Greenebaum & Frohlich be substituted herein in place of that of Mr. FitzGerald, 
that Mr. FitzGerald's appearance as counsel for said plaintiff be stricken, and 


that this complaint be discussed without prejudice as to the plaintiff Schafer. 


SACHS, GREENEBAUM & FROHLICH 
By /s/ 


Sidney S. Sachs 

839 - 17th Street, N. W. 

Washington, D. C. 20006 
783-2484 


Attorneys for Plaintiff Schafer 
(CAPTION OMITTED) (FILED 10/20/67) 


AFFIDAVIT 
IN SUPPORT OF 
MOTION TO SUBSTITUTE COUNSEL FOR PLAINTIFF . 
SCHAFER AND FOR DISMISSAL WITHOUT PREJUDICE 
OF COMPLAINT AS TO SAID PLAINTIFF 
I, William Howe Schafer, being on oath do depose and state that: 
1. Iam the William Howe Schafer who was injured in an accident which 
occurred in a gasoline station in the 3200 block of M. Street, N. W., Washington, 
D. C., on or about April 22, 1967; that in the accident I suffered second and third 


degree burns over fifty percent of my body, including face, hands and both legs; 


that I am 22 years of age, and as a Yeoman Third Class, United States Navy; 


that prior to this accident I never had any need for the service of a lawyer; 
2. That on or about May 24, 1967, Benedict F. FitzGerald, Jr., called 
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Schafer Affidavit (cont) 
upon me at the Naval Hospital in Bethesda, Maryland, where I <e5 confined as the 


result of my injuries, that I had never previously seen nor heard of Mr. FitzGerald, 


nor did I ask him, directly or indirectly, to visit me; 

3. That during the entirety of said visit, I was in extreme pain, was un- 
able to move my legs or arms, and have only a dim recollection of Mr. FitzGerald's 
visit. Iam informed and believe that during the visit I was under the influence of 
pain killing and other drugs administered in order to prepare * for an operation 
which was performed on me that day; | 

4. That Mr. FitzGerald assumed to act as my attorney in connection with 
the accident, although to the best of my recollection, Imowledge and belief, I did 
not ask him to do so; | 

5. That I am informed that Mr. FitzGerald, in the morning of May 25, 
1967, filed a suit in my behalf against the operator of the Besoline station and the 
Sun Oil Company, although I have never authorized him to file a suit in my behalf; 

6. That between May 24, 1967, and June 26, 1967, Mr. FitzGerald 
visited me several other times in the hospital; however, during none of those 
visits do I recollect asking him to represent me, and I do not believe that I asked 
him to represent me; during each of the visits I was in intense pain and otherwise 
felt bad physically and mentally; | 

7. That late in June, 1967, I contacted Sidney S. Sachs and asked him 
to represent me. I advised Mr. Sachs that although Mr. FitzGerald on his own 
initiative had undertaken to represent me and had filed a suit in my case, I had 
not authorized Mr. FitzGerald to represent me or to file the suit; 

8. That on or about June 26, 1967, Mr. FitzGerald came to visit me in 


the hospital and I told him that I had retained Sidney S. Sachs to represent me in 


this matter; 

9. That thereupon Mr. FitzGerald became very profane and abusive, 
and threatened to sue me, as well as Mr. Sachs; | 
10. That on or about June 29, 1967, I signed a letter confirming that to the 


best of my recollection I had not retained Mr. FitzGerald and that I had not . 
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Schafer Affidavit (cont) 


authorized him to file suit. In this statement I reaffirmed that I had retained the 


firm of Sachs, Greenebaum & Frohlich to represent me and requested Mr. 
FitzGerald to turn over to them any papers or information he might have relating 
to my case. I am informed that this letter was mailed by my attorneys to Mr. 
FitzGerald along with a letter dated August 7, 1967. 

11. Iam further informed that by letter written by my attorneys to Mr. 
FitzGerald on August 7, 1967, Mr. FitzGerald was requested to withdraw his 
appearance from the suit which he had filed in my behalf. 

12. Iam further informed that by letter written on or about September 1, 
1967, my attorneys again requested Mr. FitzGerald to dismiss without prejudice 
the complaint which he had filed in my behalf or in the alternative to withdraw his 
appearance. Further I am informed that on or about September 25, 1967, my 
attorneys again requested Mr. FitzGerald to dismiss the complaint without pre- 
judice or to withdraw his appearance. 

13. Copies of the letters of June 29, 1967, August 7, 1967, September 1, 
1967, and September 25, 1967, are attached hereto and marked as Exhibits A, B, 
C and D. 

14. Up until the time of my execution of this Affidavit, Mr. FitzGerald 
has made no indication to me as to his intention to withdraw his appearance as 
my attorney, and Iam informed that similarly he has given no indication of his 
intention to my attorneys. 

15. ‘Iam making this Affidavit, therefore, in support of a Motion being 
filed in my behalf by my attorneys to substitute them as my attorneys, and to 
dismiss without prejudice the complaint filed by Mr. FitzGerald in my behalf. 


/s/ 
William Howe Schafer 


Subscribed and sworn to before 
me this day of October, 1967 


/s/ 
Notary Public 


LETTERS TO BENEDICT F. FITZGERALD, JR: 


August 7, 1967 

Benedict F. FitzGerald, Jr., Esquire 

983 National Bank Building 

Washington, D. C. 20004 

Re: William Howe Schafer 
SGF: '3496 


Dear Mr. FitzGerald: | 

Enclosed is a self explanatory letter from William Howe Schafer to you dated 
June 29, 1967. I had been planning to transmit it to you personally at the meet- 
ing which we suggested in our letter to you dated June 28, 1967. Also enclosed 
is a praecipe withdrawing your appearance which we would: appreciate your ex- 


ecuting and returning to us for filing- 
| 

We are hopeful that you have come to understand the events which have trans- 
pired. We would like very much to discuss these cases with you and look for- 


ward to hearing from you. 


Sincerely, | 


/s/ 
Sidney S. Sachs 


SSS:ke 


| 
Enclosures | 
| 


June 29, 1967 


Dear Mr. FitzGerald: 

I am writing to confirm my statement to you when you came to see me on Monday, 
that to my best recollection I did not retain you to represent me in connection with 
my recent accident, for which I am now in the hospital. Furthermore, I never 
authorized you to file suit in my behalf. | 


As you know, I have retained the firm of Sachs, Greenebaum & Frohlich to 


represent me and I would appreciate your turning over to them any papers or 
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information you have which my relate to my case. 
Sincerely, 
/s/ 
William Howe Schafer 


Mr. Benedict F. FitzGerald, Jr. 
National Press Building 
Washington, D. C. 20004 


September 1, 1967 


Dear Mr. Fitzgerald: Re: SGF: 3496 

We are sure that you will agree that the suit filed by you in Civil Action No. 
2086-67 should not prejudice the interests of Mr. Kruse or Mr. Schafer. In 
order to minimize the possibility of prejudice, we feel that it would be to the 
best interests of all if Mr. Schafer's case and Mr. Krause's were separated. 
In view of the allegations of paragraph 8 of your complaint concerning the shar- 
ing of Mr. Schafer's case with us, we assume that you will agree with this sug- 


gestion. 


If you are in agreement, we would appreciate your so advising us, following which 
we will draft for your signature a praecipe dismissing the Complaint as to Mr. 
Schafer without prejudice. If you are not in agreement, you may prefer to sign 


the praecipe I sent you with my letter of August 7th. 


If you have other suggestions as to how we might best resolve the procedural 


questions now confronting us in this case, we would like very much to have them. 


Sincerely, 


Sidney S. Sachs 


Benedict F. FitzGerald, Esq. 
983 National Press Building 
Washington, D. C. 20004 


SSS:mh 
BCC: James McKay, Esq. 
William H. Schafer 


September 25, 1967 


Dear Mr. FitzGerald: Re: William Howe Schafer 
SGF:3496 


We have had no reply from you to our letter of September 1, 1967, in which we 


made certain suggestions as to the conduct of Mr. Schafer's claim. After the 
first session of your deposition, some reference was made to this matter, but 
as I remember, no resolution was agreed upon. We are writing again, there- 
fore, to ask you to consider the suggestion made in our letter of September 1st 
and to let us have other suggestions which you may have. | 

Also, we would appreciate your forwarding to us, or making available to us for 
copying, any records not accompanying your request for admissions, such as the 
Navy records to which you referred in your deposition, or evidence which you 
may have uncovered during the period when you undertook the representation of 
Mr. Schafer. | 


| 
In order to avoid possible misunderstanding, you should know that this letter is 
| 


written after consultation with Mr. McKay. He and we are in agreement that in 
his representation of me in the case in which you are plaintiff, he has no interest 
| 
in matters relating solely to Mr. Schafer's case. For this reason we are writing 
to you directly. | 
Sincerely, | 
Sidney S. Sachs 
Benedict F. FitzGerald, Jr., Esq. 


983 National Press Building 
Washington, D. C. 20004 


SSS: mh 


BCC: James C. McKay, Esq. 


(CAPTIONED OMITTED) FILED 10/25/67 


ANSWER IN OPPOSITION TO MOTION TO SUBSTITUTE COUNSEL FOR 
PLAINTIFF WILLIAM HOWE SCHAFER AND FOR DISMISSAL WITHOUT 
PREJUDICE OF COMPLAINT AS TO SAID PLAINTIFF. 

Now comes attorney BENEDICT F. FITZGERALD, JR., counsel of record here- 


in for the plaintiff WILLIAM HOWE SCHAFER, the UNITED STATES NAVY, 


(pursuant to specific authorization delegated to him in conformity with the Medical 


Care Recovery Act,'42 U. S.:C. 2651-2653 (1962) ) and counsel for PHILIP JOHN 
KRUSE, in the above captioned action, and opposes the motion to Substitute Coun - 
sel for Plaintiff, William Howe Schafer, and for dismissal without prejudice of 
complaint as to said plaintiff, upon the following grounds: 

That attorney Benedict F. FitzGerald, Jr. was retained by the plaintiff 
WILLIAM HOWE SCHAFER on May 24, 1967 as set forth in the affidavit of 
PHILIP JOHN KRUSE 2a copy of which is attached hereto as EXHIBIT ONE A, and 
is incorporated herein by reference. 

That on June 2, 1967 attorney Benedict F. FitzGerald, Jr. was retained 
by the United States Navy to represent the United States Government's interest in 
the above case pursuant to the claim that the government had for medical care 
and hospitalization furnished to plaintiff William Howe Schafer, pursuant to the 
Medical Care Recovery Act, 42 U. S. C. 2651-2653 (1962) as evidenced by a 
three page letter under date of June 2, 1967 addressed to Benedict F. FitzGerald, 
Jr. and executed by H. T. Schmidt, Captain, U. S. Navy, District Legal Officer, 
Naval District Washington, D. C., a copy of which original letter is attached 
hereto as EXHIBIT TWO and is incorporated herein, in haec verba, by reference. 

That the motion set forth by Sidney S. Sachs under date of September 20, 
1967 and the affidavit of William Howe Schafer under date of October 16, 1967 
contains allegations’ which are false and in direct conflict with the allegations set 
forth in the affidavit of Philip John Kruse and the pleadings, exhibits, and depo- 
sitions set forth in Civil Action 2086-67 filed in this court on August 9, 1967 


captioned Benedict F. FitzGerald, Jr. v.. Sidney S. Sachs and George Blow, 
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Answer (cont) 
all of which is incorporated herein by reference. 

That Civil Action 2086-67, above, is an action for conspiracy to interfere 
with the contract of an attorney, Benedict F. FitzGerald, Jr. with his client, 
William Howe Schafer, the plaintiff herein, filed in this court. Included is a 
count for slander to the effect that the defendant's published false and defamatory 
statements with respect to attorney Benedict F. FitzGerald, Jr. including the 
statement that he had filed Civil Action 1344-67, herein, in behalf of William 
Howe Schafer, "without authority.” | 

That a two and a half hour deposition on October 20, 1967 at which 
William Howe Schafer appeared and testified in connection with Civil Action 
1344-67 was reported by Friedlie, Wolfe and Pastore and is now in the process 
of being transcribed, together with the twenty exhibits, marked for identification 
and introduced into evidence thereat. That the foregoing provides startling and 
reliable additional information with respect to the conspiracy to interfere with 
the contract that Attorney Benedict F. FitzGerald, Jr. had with his client 
William Howe Schafer. | 

That the present posture of this case warrants the following conclusions: 
That on May 24, 1967, Attorney Benedict F. FitzGerald, Jr was retained by the 
plaintiff, William Howe Schafer, herein. That within twenty-four hours after his 
retention, i-e. on May 25, 1967 attorney FitzGerald filed Civil Action 1344-67 in 
this court. That on June 5, 1967 attorney FitzGerald filed an amended complaint 
and nine pages of interrogatories. That thereafter on June 23, 1967, Sidney S. 
Sachs with full knowlege of the fact that Benedict F. FitzGerald had filed Civil 
Action 1344-67 in behalf of William Howe Schafer, caused the plaintitf to execute 
a contingent fee contract without the knowledge of the attorney of record, Benedict 


F. FitzGerald, Jr. A copy of the contingent fee contract, secured by Sidney S. 


Sachs on June 23, 1967 is attached hereto and marked EXHIBIT THREE for iden- 
| 


tification, and is incorporated herein by reference. 
That the aforesaid contingent fee contract was secured by Sidney S. Sachs 
in total disregard for the rights then possessed by Attorney Benedict F. FitzGerald, 


Jr., not to mention the Cannons of Professional Ethics set down by the American 
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Answer (cont) 


Bar Association. 

That at the time of the unorthodox intervention by Sidney S. Sachs, 
Benedict F. FitzGerald, Jr. had performed valuable legal services in behalf of 
William Howe Schafer, substantiated by the record, the pleadings, exhibits and 
depositions noted in Civil Action 1344-67. The motion to substitute attorneys in 
this case raises the following questions. Should the conduct of Sidney S. Sachs 
be rewarded by the removal of Benedict F. FitzGerald, Jr., attorney of record 
for William Howe Schafer, who has entered no objection to the work completed 
by Attorney FitzGerald up to this date. 

The weight of authority holds that a presumption is raised when an attorney 
enters an appearance for a party litigant, that he has authority to do so. 
Bethlehem Steel Corp. v U. S. Metal Plastic, Inc., 265 F. Supp. 535. It is of 
vital interest to the courts to protect attorneys in their right to represent their 
clients. The court's interest has been described as a duty on the part of the 
court to protect its officers. Court officers are so essential to justice that the 
highest fidelity is exacted from them as officers. Therefore the court has an in- 
herent obligation, and an inherent power to discharge such an obligation when 
solid and substantial charges are brought to its attention. The court of Appeals 
recognized this right in Friedman v. Harris (D. C. 1946), 158 F 2d 187, when 
it required a reversal of a District Court ruling for failure to give an attorney a 
full hearing, including an opportunity to present oral testimony, on the basic 
issue as to whether when appellant filed his suit in behalf of Harris he had her 
subsisting authority todo so. The courts in the District of Columbia have been 
so prompt to protect attorneys that they have awarded them one third of the re- 
covery even when no contract for fees was entered into. McCally v. Hart 
Accident and Indemnity. (D. C. 1965) 247 F. Supp. 444. In Continental Casualty 
Company, et al v. Kelly et al (D. C. 1939) 106 F 2d 841 the court noted that an 
agreement between an attorney and a client where the attorney was to receive a 


contingent fee of a certain percent of any judgment recovered gave the attorney 


an interest in the cause of action and such interest was described as being in the 
1 
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Answer (cont:) 
nature of an "equitable lien, ' which was prior to any right to set off a claim 
which accrued after the attorney's lien attached. See also, MeCormack Vv. 
Harrah, 600 App. D. C. 260, 51 F 2d 316. In other situations the court has 
recommended investigation of such serious charges. In the case at bar it would 
appear that the court at least should set down this motion for a full hearing to 
take the oral testimony of WILLIAM HOWE SCHAFER, PHILIP J OHN KRUSE 
and other essential witnesses prior to making a ruling on the motion. 

Or in the alternative the conspiracy action filed in this court against 
Sidney S. Sachs and George Blow, Civil Action 2086-67, should be allowed to 
proceed first, for a full determination of the merits thereof, prior to further 
action on this case against Paul DiBari and the Sun Oil Company. 

For these and for such other reasons as will be advanced at a hearing on 
the motion, the motion should be denied. | 
/s/ 


BENEDICT F. FITZGERALD, JR. 
Attorney for the plaintiffs, 


PHILIP JOHN KRUSE, and 
WILLIAM HOWE SCHAFER, and 


| 
The United States Navy. 


(CAPTION OMITTED) ( FILED 10/25/67 ) 
AFFIDAVIT OF PHILIP JOHN KRUSE 


Now comes PHILIP JOHN KRUSE and being first duly sworn hereby de- 
poses and says as follows: 

That he is an enlisted man in the United States Navy and is presently on 
active duty in the office of the United States Naval Security Station, located at 
3801 Nebraska Avenue, Washington, D. C. 

That on or about April 22, 1967 he was the driver of a motor vehicle (MG) 


in which WILLIAM H. SCHAFER was a passenger which was involved in an ex- 
plosion and fire in which both were injured at the Georgetown Sunoco, 3294 M. 
Street, N. W., Washington, D. C. 

That following the fire and explosion he was transported with Schafer to the 
Georgetown Medical Center and thereafter on the same day he was transported to 
the Naval Medical Center, Bethesda, Maryland for treatment following the burns. 

That on or about May 24, 1967 he talked with Schafer about obtaining the 
services of a lawyer and thereafter on the same date he placed a telephone call 
to Attorney Benedict F. FitzGerald, Jr., at his offices at 983 National Press 
Bldg. , Washington, D. C. (Sterling 3-1824) . That thereafter on the same date 
Attorney FitzGerald returned the phone call and they had a conversation. That 
he advised FitzGerald that he and Schafer had been injured in a fire and needed 
the services of any jattorney; that both were without funds and were interested in 
an attorney who would represent both on a contingent fee basis. 

That FitzGerald stated that he would be available to represent both of us 
on a contingent fee basis and would be at the Naval Medical Center within the hour. 
That thereafter on the same date Attorney FitzGerald travelled to the Naval Center, 
Bethesda, Maryland, met me in the lobby and asked me to read a retainer agree- 
ment, a power of attorney and an authorization to obtain medical records, all of 
which I read and executed thereat. These documents, or copies of same, are 
attached hereto as EXHIBIT ONE, TWO and THREE. That at the same time and 


place it was also agreed that Attorney FitzGerald would file a suit within twenty- 
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Affidavit Kruse (cont) 
four hours against Paul F. DiBari, and the Sun Oil Company. The speed was 


described as necessary to prevent the possibility that DiBari would flee the area 


and thus avoid service of process. 


That on the same date your affiant introduced Attorney FitzGerald to 


William Howe Schafer who was then confined to the "burn ward’ at Ward eight 
or tower eight, in the Naval Medical Center. Schafer at the time was in bed and 
under a tent like arrangement that covered the lower part of his body. That 
Schafer appeared glad to see Attorney FitzGerald. ! 

That in his presence Attorney FitzGerald asked Schafer to execute a 
contingent fee contract similar to one executed by your affiant, but Schafer told 
FitzGerald he could not use his hands because of burns, but that FitzGerald 
should proceed to represent him and institute the civil action and that he would 
sign the agreement later. | 

That Attorney FitzGerald then read the retainer agreement to Schafer who 
then agreed to the terms and authorized the filing of a suit in his behalf in the 
United States District Court for the District of Columbia within twenty-four hours. 

That thereupon Attorney FitzGerald asked Shafer how the explosion hap- 
pened and secured other information following which he announced that he was 
leaving to complete his investigation and that he would return on the following day. 

That on May 25, 1967 Attorney FitzGerald again visited the Naval Medical 
Center, Bethesda, Maryland and conferred with your affiant and with Schafer in 
the former's presence. | 

That on this later occasion Attorney FitzGerald gave each of us copies of 
a complaint numbered 1344-67 which he stated that he had filed in the U. S. 

District Court for the District of Columbia earlier that day. A copy of the com- 
plaint is attached hereto as EXHIBIT FOUR. : 

That on May 25, 1967 WILLIAM HOWE SCHAFER in my presence presented 
Attorney FitzGerald with a Notice of Claim on Standard Form No. 96, Department 
of Justice, which Schafer stated he had received in the United States Mail from the 
District Legal Office, Naval District Washington, D. C. that very morning advising 
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Affidavit Krause (cont) 

him that the United States Navy had made a determination that he Schafer would 
be held liable by the Navy for the value of medical care and hospitalization 
furnished to him and to me in connection with the injuries received on April 22, 
1967 by both of us. That Schafer was noticeably upset at receiving this official 
decision and in my presence asked Attorney FitzGerald to investigate it and to 
change it or have it appealed. That Attorney FitzGerald stated that such a de- 
cision would permit me to institute an action against WILLIAM H- SCHAFER 
and that if I wanted to do so he could not represent both of us because there 
would be a conflict of interest involved but that if I fully understood my rights 
and wanted to waive whatever rights I might conceivably have against Schafer 
he felt he could amend, cancel out, or abolish the Navy's Notice of Claim and 
that would place Schafer in a more desirable position and give him a better 
chance to collect against the defendants in Civil Action 1344-67 which had already 
been filed. That your affiant told Attorney FitzGerald that Schafer was a close 
friend and that your affiant would gladly waive whatever rights he had against 
Schafer. That Attorney FitzGerald stated that this was a wise decision that it 
was a case of either| hanging together or Schafer might hang separately. 

That Attorney FitzGerald swore .on his oath as a naval officer that he 
would be able to reverse the present position of the Navy. That FitzGerald gave 
both of us a detailed explanation of the applicable law and reported to us that he 
felt that some inexperienced individual had made the decision, that it was plainly 
erroneous and would be reversed. A copy of one of the copies of the Notice of 
Claim received by Schafer and seen by me at the time on May 25, 1967 is attached 
hereto as EXHIBIT FOUR A. That later I learned that Attorney FitzGerald did in 
fact take action which resulted in a cancellation of the above decision and that fact 
was brought to the attention of Schafer who appeared pleased with the legal efforts 
in his behalf undertaken by FitzGerald. 


That on May 25, 1967 Schafer stated that he was happy at the fast action 


of Attorney FitzGerald in filing the complaint and Attorney FitzGerald again re- 


viewed the retainer agreement with Schafer indicating that he had already spent the 


sum of sixteen dollars in connection with the action, which he explained he had 


- 22a - 


Affidavit Kruse (cont) | 
given to the clerk as the filing fee and to the United States Marshal to serve the 
defendants in the District of Columbia. | 

That Schafer fully understood the retainer agreement and appeared well 
pleased with the action of Attorney FitzGerald in investigating the case - which 
was also reported to us - and in filing the suit in our behalf. | 

That your affiant wiessed Attorney FitzGerald making photographs on 
May 25, 1967. He also heard Attorney FitzGerald state that during the period 
following the initial meeting with us on May 24, 1967 up to the time that he had 
filed suit on May 25, 1967 he had done many things including the following: That 
he had personally visited Cmdr. S. T. Faulkner, USN, Executive Officer, Office 
of Naval Security Station and D. J. Anthony, Cmdr. and Tom Coco all of whom 
verified details of the incident on April 22, 1967. That on May 24, 1967 he had 
personally talked with police officers Michael J. Abate, Precinct seven, anda 
sargeant thereat, that he had read and copied the police report, prepared by the 
former. That he had visited the Sunoco Service Station, 3294 M. Street, N. W., 
Washington, D. C. That he had visited the offices of the Fire Marshal. That he 
had done extensive legal research and had completed the drafting of the com- 
plaint which was filed on the following day May 25, 1967. : 

That on both occasions in the hospital when Attorney Benedict F. 
FitzGerald, Jr., William Howe Schafer and I were discussing os case against 
DiBari and Sun Oil Company Schafer seemed to be alert and in full possession of 
his faculties and from time to time gave Attorney FitzGerald additional details 


concerning the accident. 


That thereafter when your affiant got back from leave (medical leave) on 


or about June 9, 1967 he went to the Naval Medical Center, Bethesda to talk with 
Schafer and the latter seemed to be still pleased with the work of Attorney 
FitzGerald and discussed the fact that the complaint had been filed for only a 
small amount compared to his actual damages, pain and suffering, and that 
Attorney FitzGerald had told him that he would raise the amount sought by Schafer 
to a total of $800,000 by filing an amended complaint. | 
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Affidavit Kruse (cont) 


That your affiant understands and believes that an amended complaint 


together with extensive interrogatories addressed to DiBari and the Sun Oil 


Company was delivered to Schafer by Attorney FitzGerald on or about June 5, 


1967. That the interrogatories consisted of nine pages. That a copy of the 
amended complaint is attached hereto as EXHIBIT FIVE. 


/s/ Philip J. Kruse 
Philip J. Kruse 
Witness: /s/ Lyford Hutchin 


HEADQUARTERS 
NAVAL DISTRICT WASHINGTON, D. C. 
WASHINGTON, D. C. 20390 


Code: 24 
305-3PLC-67 


June 2, 1967 


Benedict F. Fitzgerald, Jr., Esq. 
Suite 983 

National Press Building 
Washington, D. C. 20004 


Re: Philip John Kruse, and William Howe Schafer, | 
Plaintiffs vs. Paul F. DiBari, and Sun Oil Company 
Dear Mr. Fitzgerald: : 

Thank you for your letter of 25 May 1967 wherein you indicated your 
office would protect the Government's interest in the above-captioned matter. 
This letter will serve as authorization to proceed accordingly. As you are a- 
ware, pursuant to the Medical Care Recovery Act, 42 U.S.C. 82651-2653 
(1962), the United States is entitled to recover the cost of hospitalization and 
medical care furnished to an individual whose injury was caused under circum- 
stances indicating a third party's liability to pay damages therefor. This Act 
permits the United States to intervene or join in actions brought by the injured 
party and, under certain circumstances, to assert its claim independent of any 
action brought by the third party. However, past experience has indicated that 
most plaintiffs’ attorneys prefer that the Government not ieagere or join in 


the action and not assert its claim independently. 
Therefore, it is the policy of the Government to cooperate fully with the 
attorney representing the injured party and to allow the attorney to handle the 
Government's claim in negotiations or as part of his suit as an item of special 
damages, if he so desires. It should be pointed out, however, that under 5 


U.S.C. $314 (1870), the Government is unable to pay a fee for this service. 
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Navy letter to FitzGerald ¢ont) 


Despite the absence of a fee, the following advantages accrue to the injured 


party and his attorney when they assert the Government's claim: complete 


control of the litigation; cooperation of the Government in making available 
medical records and, when practicable, making available medical witnesses; 
insurance against direct Government negotiations with the tortfeasor; insurance 
against possible prejudice generated by the presence of the United States as a 
party-plaintiff. 

When private counsel represents the Government's interest with respect 
to claims of this nature, the Department of Justice recommends the following 
allegation be included in the plaintiff's complaint: 

"As a result! of said injuries the plaintiff has received and 

in the future'will continue to receive medical and hospital 

care and treatment furnished by the United States of 

America. The plaintiff, for the sole use and benefit of 

the United States of America under the provisions of 42 

United States Code 2651-2653, and with its express con- 

sent, asserts a claim for the reasonable value of said 

past and future care and treatment." 

As to the items requested in your recent letter, enclosed are copies of 
the enclosures of the JAG Manual investigation made as a result of the incident. 
It is the policy of the Judge Advocate General of the Navy not to release the in- 
vestigation or endorsements thereto. The photographs were made by Mr. Eugene 
Schrezkengost, 1835 T Street, S. E., Washington, D. C. 

Navy regulations prohibit the release of medical information in the absence 
of a properly executed authorization by the patient. Upon receipt of same we will 
direct the U. S. Naval Hospital, Bethesda, Maryland to release the requested 
records without charge. No information regarding the emergency care at 
Georgetown University Hospital has been received by this command. Medical 
records from the latter facility can be requested directly from that hospital. 


The names of military treating personnel can be ascertained from the medical 


- 26a - 


Navy letter to FitzGerald (cont) : 
records and the professional data requested in paragraph (5) of your letter can 


be further determined after those names are so ascertained. 

When NAVJAG-508s showing the initial amount of the Government's in- 
terest are received, same will be forwarded to your office. Phillip vs. Trame 
252 F Supp. 948. (E-D. I11. 1966), holds that the rates prescribed by the 
Director of the Bureau of the Budget are conclusive. We enclose a copy of the 
applicable Federal Regulations which established the present rates for care and 
treatment at Government hospitals. i 

As to paragraph (8) of your letter, we are unable to determine the rele- 
vancy of this inquiry to a claim under the Medical Care Recovery Act. Inasmuch 
as a misconduct determination was not made in the JAG Manual investigation, 
Kruse and Schafer continued at full pay at all times. : 

Judge Jones‘ rulings have been called to our attention. We are unaware 
of any other Judges who follow his rulings in this regard. | 

Thank you for your cooperation. 
Very truly yours, : 
/s/ A. T. Schmidt, 


H. T. SCHMIDT | 
Captain, U. S. Navy 
District Legal Officer 
Encl: 
(1) Enclosures to LOD Inv. 
(2) Copy of Fed. Regs. 


LAW OFFICES 
SACHS, GREENEBAUM & FROHLICH 
HILL BUILDING 
839 SEVENTEENTH STREET, N. W. 
WASHINGTON, D. C. 20006 


I, William Howe Schafer hereby do retain and employ SACHS, 
GREENEBAUM & FROHLICH as attorneys, with full power of attorney to 
prosecute my claim against Sunoco and others arising out of accident in 
Sunoco Station, Washington, D. C. on or about 4/22/67 and I hereby do agree 
to pay them for their services a sum equal to thirty-three and one-third per 


cent (33 1/3% of any amount recovered or collected for or by me, through or 


by litigation, compromise, settlement or otherwise; and forty per cent (40%) 


of any amount recovered if appellate court work is involved. 

I further agree that the amount to be paid them as aforesaid shall be a 
lien upon any judgment recovered by or for me, and upon any fund or sum or 
money that may be collected by or for me on such claim. 

I agree to pay all court costs and expenses, provided, however, I 
first approve such expenditures. 

Witness my hand and seal in the District of Columbia, this 23 day of 
June, 1967. 

/s/ William H. Schafer, Jr. (Seal) 


(CAPTION OMITTED) | (FILED 11/2/67) 
FURTHER RESPONSE OF BENEDICT F. FITZGERALD, JR., IN OPPOSITION. . . 


On October 20, 1967 SIDNEY S. SACHS filed a motion yom to substi- 
tute his firm - SACHS, GREENEBAUM & FROHLICH - as counsel in this case 
and to strike the appearance of BENEDICT F. FITZGERALD, IR. » aS counsel 
for the plaintiff, WILLIAM HOWE SCHAFER, and for dismissal without preju- 
dice of the complaint herein, as to the plaintiff WILLIAM HOWE SCHAFER. 
The under signed, attorney BENEDICT F. FITZGERALD, JR., on October 24, 
1967 filed an answer in opposition to the motion, included therein were: 
an affidavit of PHILIP JOHN KRUSE, the plaintiff, under date of October 24, 
1967 and other exhibits. This is a further response by attorney BENEDICT F. 
FITZGERALD, JR., in opposition to the motion to substitute and in the alterna 
tive - a motion to intervene, as attorney for WILLIAM HOWE SCHA FER, the 
plaintiff, and to establish a lien for legal services performed by attorney 
BENEDICT F. FITZGERALD, JR., in behalf of his client WILLIAM HOWE 
SCHAFER, the plaintiff herein. In support of the foregoing the following addit- 
ional information is submitted. ! 

On October 20, 1967 a deposition of WILLIAM HOWE SCHAFER, was 
commenced in Civil Action 2086-67 before Friedli, Wolff & Pastore. At that 
time 168 pages was transcribed. Portions of the foregoing are attached hereto 
as Exhibit 1-thru 10, all of which is incorporated herein by reference. 

Exhibits one through ten indicate that when confronted with the affidavit 
of the plaintiff PHILIP JOHN KRUSE, dated October 10, 1967 - the plaintiff who 
executed a written contingent fee contract on May 24, 1967 - and who witnessed 
attorney BENEDICT F. FITZGERALD, JR. securing an oral contingent fee 
contract from WILLIAM HOWE SCHAFER on the same date, SCHAFER had this to 
say about the affiant, PHILIP JOHN KRUSE: | 

"A. From what I know of Phil. I would say he is a true fellow 

and a good Navy man. " (Ex. 4 - Pg. 25.) 


Thereafter when SCHAFER was asked to comment on the varicity of the 
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FitzGerald opposition (cont) 

affiant and the affidavit he remarked: 
"A. Sir, you are asking me. I don't know. ButI am 
stating that if Phil said that I take his word for it. 


But I don't know."" (Ex. 5 - Pg. 74). 


Thereafter when Schafer was asked if he was dissatified with anything 


that attorney BENEDICT F. FITZGERALD, JR. ever did for him, he remarked: 


"A. To the best of my knowledge, whatever you did, no." 

(Ex. 6 - Pg. 89) 

Thereafter when he was asked whether he could sign anything in May 
1967 SCHAFER replied: 

"No, I couldn't move my arms or my hands." (Ex. 7 - Pg. 131) 

Thereafter when SCHAFER was asked when he had signed a statement to 
the effect that he had not authorized attorney BENEDICT F. FITZGERALD, JR. 
to file the suit on May 25, 1967 he remarked: 

"A. Over the telephone. I didn't actually execute it myself, 

but Mr. Sachs --." (Ex. 8 - Pg. 149) 

Finally when SCHAFER was asked why he had not signed the FitzGerald 
retainer which had been presented to him on May 24, 1967, he stated: 

"A. Because I couldn't write, for one thing." 

(Ex. 9 - Pg. 158) 

In further support of the position of attorney BENEDICT F. FITZGERALD, 
JR. that he was orally retained by the plaintiff, WILLIAM HOWE SCHAFER, the 
deposition of Charles C. Bowie, law Clerk, to SIDNEY S. SACHS, taken on 
October 26, 1967, in Civil Action 2086-67, reveals that on June 23, 1967 Charles 
C. Bowie and SIDNEY S. SACHS visited WILLIAM HOWE SCHAFER at the Naval 
Medical Center, Bethesda for the first time. On that occasion Bowie reported 
that SIDNEY S. SACHS had with him - the complaint filed on May 25, 1967 by 
attorney BENEDICT F. FITZGERALD, JR. in this very case, in behalf of 
WILLIAM HOWE SCHAFER and PHILIP JOHN KRUSE. Furthermore, Bowie 
affirmed that WILLIAM HOWE SCHAFER admitted to Bowie that he SCHAFER 
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FitzGerald opposition (cont) | 
had turned over to attorney BENEDICT F. FITZGERALD, JR., ithe Notice of 
Claim forwarded to him by the United States Navy, and that he had been satis~ 
fied with the action that FITZGERALD had taken in cancelling out the Navy's 
position that the Navy would hold SCHAFER liable for the medical and hospit - 
talization provided the plantiffs, WILLIAM HOWE SCHAFER and PHILIP JOHN 
KRUSE, because SCHAFER had lit a match which caused the fire and the ex- 
plosion in the first place. | 

From the affidavits of PHILIP JOHN KRUSE, dated October 10, 1967 
and October 24, 1967 and the depositions of WILLIAM HOWE SCHAFER on 
October 20, 1967 and CHARLES C. BOWIE on October 26, 1967/it is crystal 
clear that attorney BENEDICT F. FITZGERALD, JR. was authorized to repre- 
sent WILLIAM HOWE SCHAFER on May 24, 1967 and on May 28, 1967 filed 
Civil Action 1344-67 in his behalf and that at no time was Schafer dissatisfied 


with his services, but to the contrary was grateful and achieved valuable bene- 

fits thereby, and that SIDNEY S. SACHS took a retainer from SCHAFER before 
| 

any attempted discharge of attorney BENEDICT F. FITZGERALD, JR. by 


SCHAFER. | 

This unorthodox conduct on the part of SIDNEY S. SACHS shows 2 com- 
plete disregard for the Canon Seven of Professional Ethics set down by the 
American Bar Association and Cannon VII of "Hoffman's Resolutions in regard 
to professional deportment." Moreover in the more progressive areas - such 
unprofessional and inequitable conduct has resulted in disbarment or suspension. 
Carpenter v State Bar, 210 Cal. 520 (1930). | 

In view of the foregoing it is elementary law that a court with equitable 
powers should not sanctify the procedures practiced by SIDNEY s. SACHS and 
his firm of SACHS, GREENEBAUM & FROHLICH by substituting these individuals 
for attorney BENEDICT F. FITZGERALD, JR., whose conduct has been without re 
reproach, as attested to by WILLIAM HOWE SCHAFER and the United States Navy 
when they authorized FITZGERALD to represent the Navy's interest under the 
Medical Care Recovery Act - in a letter of June 2, 1967 executed by Captain 
Schmidt, USN. | 
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FitzGerald opposition (cont) 


This situationiis certainly without precedent in the District of Columbia. 


This court and other courts have been requested to protect attorneys and their 


fees on several occasions. United States v. Donald H. Jacobs, (USDC MD - 


1960 187 Fed. Sup. 630. In the last cited case that the Honorable Thomsen, 
Chief Judge, of the Maryland District Court came to the aide of James C. 
McKay and the firm of Covington and Burling, of Washington, D. C. when a 
dissatisfied client named Donald H. Jacobs sought to evade his obligations be- 
cause of some dissatisfaction with the advice of Attorney McKay. Of course, 
in the above case the facts should be distinguished from the case at bar in that 
James C. McKay, the attorney therein, was not confronted with another attorney 
who as in this case was allegedly conspiring to deprive him from representing his 
client. 

It is the contention of attorney BENEDICT F. FITZGERALD, JR. that the 
court should take notice of the unorthodix intervention attempted by SIDNEY S. 
SACHS and in doing so the court should not reward him by allowing him to enter 
the case. In Pennsylvania and Ohio the court established the principle that where 
an attorney was discharged - without cause - he was entitled to the agreed per- 
centage, even though he had done nothing whatever toward earning his fee. 
Bennett v. Sinclair Nav. Co. (D. C. Pa. 1940) 33 F. Supp. 14: Dombey, Tyler, 
Richards & Greeser v. Detroit, T & IR Co. (CA Ohio 1965), 351 F 2d 121. 

In the Combey case the court noted that 

"Different rules are applied in different states to determine the 

damages owed an attorney who is discharged from a percentage 

contingent fee, retainer without cause. E. g., Anno., 136 AIR 


231 (1942); 7/AM JUR 2d. Attys A T Law Sec. 256(1963). 


The Court of appeals then said: 
"Ohio, however, is clearly committed to the rule that an attorney 
is entitled to the agreed percentage. Bolton v Marshall, 153 


Ohio St. 250, 255, 91 N. E. 2d. 508 (1950); 
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FitzGerald o sition (cont 


"x x x This rule applies even though the attorney has done 
nothing whatsoever toward earning his fee. x x xMost states 
follow a parallel rule allowing recovery of the agreed per- 
centage of any settlement arrived at by the client without 

his attorney's knowledge or consent. Annos., 3 ALR 472 (1919); 


40 ALR 1529 (1926); 7 AM Jur (2) Attys at Law Sec. 257 (1963). 
| 
"X X X part of the rationale for this rule is in effect that the 


client has bargained not only for the performance of repre- 


sentation services but also for the status of representation. W 


"a claimant represented by skillful counsel often gains much 
simply from their undertaking to furnish whatever services 
may be needed. XXX at the same time the client has himself 
elected to dispense with the services part of his bargain in 
order to reach a result -- settlement --- obviously within 
the contemplation of the parties when their agreement was 


formed." 


In an earlier decision the Court of Appeals in District of Columbia held that an 


administrator employing an attorney to collect a claim of his decedent against 
a foreign state on a fee contingent upon success, cannot, after such attorney has 
rendered valuable services in prosecution of the claim so as to assure its suc- 
cessful allowance, revoke such attorney's authority, so as to deprive him of his 
right to the fee. MacKie v. Howland, (App. D. C. 1894) 3 App. D. G. 461. More 
recently the U. S. Court of Appeals for the District of Columbia in Friedman v 
Harriss, (1946) 158 F 2d 187, citing Kellog v. Winchell, 51 App. D. C. 17, 20, 
273 F. 745, 748 stated that: | 

"He (the discharged attorney) may intervene to protect his 

interest and after judgment” the lien XXX relates back and 

takes effect from the time of the commencement of the suit.” 


"XXX we think that the District Court should have given him 
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FitzGerald opposition (cont) 


(the discharged attorney) a full hearing, including an 
opportunity to present oral testimony, on that issue." 


( as to whether he has authority to act in the first place.) 


The Kellog case, supra, stated the rule in the District of Columbia: 


"Where an attorney is dismissed for misconduct, the permission 
is usually granted as a matter of course; but where, as in the 
present case, no charge of that kind of made against him, the 
court may, in its discretion, impose such conditions upon the 
client as will protect the attorney's interest, especially where 
his services were to be compensated for only by a percentage 

of a fund to be created through his efforts, Kappler v Sumpter, 
33 App. D. C. 404; In re Dunn, 305N. Y. 398, 98 N. E. 914, 
Ann Cas. 1913E, 536; Yuengling v. Betz, 58 App. Div. 8. 68 

N. Y. Supp. 574 XXX" 


For these and for such other reasons as will be advanced at a hearing on 
the motion the Motion to substitute attorneys should be denied. If the court feels 
that the motion has substance then the court should order a full hearing on the 
Motion pursuant to the mandate in Friedman v. Harris, et al, 128 F 2d 187 
(1946) and hear all the witnesses, or in the alternative the court might want to 
postpone its determination on the motion until the issues in Civil Action 2086-67 
are resolved or the court should allow BENEDICT F. FITZGERALD, JR. to 
remain in the suit as attorney for the plaintiff WILLIAM HOWE SCHAFER and 
establish a lien in favor of attorney FITZGERALD for his services as described 
in the contingent oral contract, pursuant to the mandate in Kellog v Winchell, 

51 App. D. C., 17, 20, 273 F. 745, 748, 16 A. L. R. 1159. 
Respectfully submitted: 


Benedict F. FitzGerald, Jr. 
Attorney for the Plaintiffs, 
PHILIP JOHN KRUSE, and 
WILLIAM HOWE SCHAFER. 
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(CAPTION OMITTED) ‘(FILED 11/7/67) 


REPLY OF PLAINTIFF SCHAFER TO OPPOSITION BY BENEDICT F. 

FITZGERALD, JR. TO MOTION TO SUBSTITUTE COUNSEL, ETC. 

In his motion, now before the Court, the plaintiff, William Howe Schafer 
("Schafer"), is seeking to have substituted as his counsel the firm of attorneys 
which he desires to have represent him in this action. Since plaintiff Schafer has 
no recollection of ever having retained Benedict F. FitzGerald, Jr. (FitzGerald"), 
as his attorney, or having authorized FitzGerald to file this action on his behalf, 
nor does he desire that Fitzgerald represent him, it is further requested that the 
Court strike the appearance of FitzGerald as counsel for Plaintiff Schafer in this 
action. Moreover, inasmuch as the complaint and amended complaint herein were 
not prepared by the attorney of Schafer's choice, he also asks that the amended 
complaint be dismissed without prejudice so that his chosen attorneys may pre- 
pare a form of amended complaint they deem appropriate. : 

FitzGerald's response to Schafer's motion does not and could not contra- 
dict the fact that Schafer has chosen the firm of Sachs, Greenebaum & Frohlich 
to represent him in this action. During his deposition, FitzGerald acknowledged 
that Schafer was free to select his own attorney (Exhibit A, p. 202), and during 
his questioning of Schafer on deposition, FitzGerald made the same acknowledge- 
ment (Exhibit B, p. 108). Addressing this Court at a hearing on October 19, 

1967, in Civil Action No. 2086-67, FitzGerald v. Sachs, FitzGerald said "There 
is no question but what he has switched attorneys." (Tr. p. 10) 

Accordingly, there is plainly no basis for denial of Schafer's motion to 
substitute the firm of his choice as his counsel, to strike the appearance of 
FitzGerald, and to dismiss the complaint as to Schafer without prejudice so that 
his attorneys may draft an amended complaint that they consider to be appropriate. 

In his response to Schafer's motion, FitzGerald has injected the issue. of 
whether he was ever retained by Schafer, and if so, the compensation which Schafer 
should pay FitzGerald for the work, if any, done on his behalf. Schafer respect- 


fully suggests that the Court grant his pending motion, and determine in a later 
| 
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and separate hearing the issues of whether FitzGerald was ever retained by 


Schafer, and, if so, the amount of compensation owing by Schafer to FitzGerald. 


The grounds for this suggestion are (1) that the issues injected into the proceed- 


ings by FitzGerald have no bearing on the issues presented by Schafer's motion, 
and (2) that the undersigned counsel, Sidney S. Sachs, believes it is inappro- 
priate for him to represent Schafer in his controversy with FitzGerald as to 

the amount, if any, of fee, because FitzGerald has filed a suit in this Court, 
Civil Action No. 2086-67, charging the undersigned attorney with misconduct 

in connection with his retention by Schafer to represent him in the instant action. 

FitzGerald has sought to inject into this proceeding the propriety of the 
conduct of Sidney S. Sachs, which is the subject matter of Civil Action No. 2086-67. 
This plainly is immaterial to this proceeding. Suffice it to say, therefore, that 
as the record in that case discloses, FitzGerald's allegations of impropriety have 
been categorically denied and FitzGerald has adduced no evidence to support them. 
His repetition in this proceeding of his unfounded allegation is unjustified and 
irresponsible. 

FitzGerald in his Further Response, etc. moves in the alternative to inter- 
vene as attorney for Schafer and to establish a lien for legal services performed 
by him. Plaintiff Schafer opposes this motion and notes that the relief it seeks 
falls within the separate hearing requested above. Moreover, Plaintiff Schafer 
desires an opportunity to file a full and complete reply to said motion. 

In view of the foregoing, it is respectfully requested that the motion of 
plaintiff Schafer be granted. 

Respectfully submitted, 
SACHS, GREENEBAUM & FROHLICH 


By. 


Sidney S. Sachs 

839 17th Street, N. W. 

Washington, D. C. 20006 
783-2483 

Attorneys for Plaintiff Schafer 
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(Held 11/8/67) 


EXCERPT FROM TRANSCRIPT OF HEARING 
PAGE 17 


| 

THE COURT: All right, that is settled. There is an agreement in the 
file. You gentlemen can battle this thing out between yourselves in a civil suit 
you have pending. You can go to the Grievance Committee, Mr. Fitzgerald, if 
you wish to prefer charges against Mr. Sachs. This Court is going to grant 
the motion to dismiss the complaint filed by Mr. Schafer, by oan filed on his 
behalf, without prejudice, and this Court is going to permit Mr. Sachs to enter 
his appearance for this gentleman. | 

The matter is concluded. Call the next case. 


MR. FITZGERALD: May I ask you if you can rule on the other motion, 
Your Honor ? : 
THE COURT: What is the other motion? 


MR. FITZGERALD: To allow Mr. Sachs to enter the case and to 


have a lien for my services up until this date. 

THE COURT: Iam not going to do anything about that, that will come 
later on. If you get a judgment against Mr. Sachs then you'll have to levy on 
—_ | 

MR. FITZGERALD: May I make one observation, Your Honor? The 
case of Friedman vs Harris -- | 

THE COURT: lIalready ruled, Mr. Fitzgerald. If you wish to go to 
the Court of Appeals, let the Court of Appeals justify it. 


Call the next case. 


(CAPTION OMITTED) (FILED 11/14/67) 
ORDER 


Upon consideration of the Motion by Plaintiff Schafer to Substitute Counsel 
for Plaintiff Schafer herein and for Dismissal Without Prejudice of Complaint as 


to said Plaintiff, and Benedict F. FitzGerald, Jr., counsel of record for the 


Plaintiff, William Howe Schafer, having filed an Answer in Opposition thereto 


and a Further Response and in the alternative Motion to Intervene and to Estab- 
lish 2 Lien for Legal Services Performed in Behalf of William Howe Schafer, 
and counsel for each Defendant having filed a Memorandum on the Motion to Sub- 
stitute Counsel and the Court having heard argument and having considered the 
aforesaid pleadings, it is this 14th day of November, 1967. 

ORDERED that the Motion to Substitute Counsel for Plaintiff Schafer and 
for Dismissal without Prejudice of Complaint as to said Plaintiff be, and the same 
is hereby granted, and it is further, 

ORDERED that hearing and decision on the Motion to Intervene and to 
Establish a Lien for Legal Services Performed in behalf of William Howe Schafer 
filed by Benedict F. FitzGerald, Jr., is hereby deferred until a later time, 
subject to further order of this COURT. 


/s/ John F.Sirica __ 
JUDGE 


(CAPTION OMITTED)) | (FILED 11/14/67) 


OBJECTION TO PROPOSED ORDER FILED BY SIDNEY S. SACHS FOL- 
LOWING CONSIDERATION OF MOTION TO SUBSTITUTE COUNSEL FOR 
PLAINTIFF WILLIAM HOWE SCHAFER AND CONSIDERATION OF MOTION 
TO INTERVENE AND TO ESTABLISH A LIEN FOR LEGAL SERVICES IN 
BEHALF OF WILLIAM HOWE SCHAFER BY BENEDICT F. FITZGERALD 
JR. HIS ATTORNEY 
Attorney BENEDICT F. FITZGERALD, JR. objects to the proposed order 
filed in this court on November 10, 1967 by SIDNEY S. SACHS, ESQ., dealing 
with the ruling made by the Honorable John J. Sirica on November 8, 1967 with 
respect to the allowance of the Motion To Substitute Counsel and for Dismissal 
Without Prejudice of Complaint as to the Plaintiff, William Howe Schafer, and 
the denial of the motion filed by Benedict F. FitzGerald, Jr. on November 2, 
1967 to intervene and to establish a lien for legal services performed in behalf 
of William Howe Schafer by his attorney Benedict F. FitzGerald, Jr. and as 
grounds for his objection, he alleges the following: : 
1. The proposed order filed by Sidney S. Sachs on November 10, 1967 
does not conform to the decision or ruling made by the Honorable John J. Sirica 
on November 8, 1967 as set forth in the transcript of the hearing on the motion. 
2. The proposed order filed by Benedict F. FitzGerald, Jr. on November 
9, 1967 more accurately represents the action taken by the Honorable John J. 
Sirica on November 8, 1967. 
Respectfully, 
/s/ Benedict F. | FitzGerald, Jr. 
Benedict F. FitzGerald, Jr. 


LAW OFFICES 
BENEDICT F. FITZGERALD, JR. 
SUITE 983 NATIONAL PRESS BUILDING 
WASHINGTON, D. C. 20004 


November 20, 1967 


Hon. John J. Sirica, Judge Re: Kruse & Schafer v 
U. S. District Court DiBari and Sun Oil Co. 
U. S. Court House CA 1344-67 


Washington. D. C. (FILED 11/21 


Dear Judge Sirica: 


This will confirm my call to Mr. Owens of your office made today at 


which time I requested information with respect to the status of an objection 


filed on November 14, to the proposed order filed by Mr. Sachs following your 


hearing on the motion to substitute counsel and the motion to intervene and to 


establish a lien in the above case. It is my understanding that since the proposed 


order was executed on the same date as the above objection, that the court wil! 
treat the objection as a motion for reconsideration and that a hearing will be he! 
I trust that this arrangement meets with your approval and that if it does not I 


will be advised. 


Respectfully, 
/s/ Benedict F. FitzGerald, Jr. 
CC. 


1. Motion Clerk 
2. Sidney S. Sachs 
3. Wm E. Stewart 
4. F. Roberson 


(CAPTION OMITTED) : (FILED 11/21/67) 


ORDER | 


Upon consideration of Attorney Benedict F. Fitzgerald's objection to 
proposed order filed by Sidney S. Sachs, and treating this objection as a motion 
for reconsideration, the Court is of the opinion that oral argument on this 
motion is unnecessary. The Court is further of the opinion, after consideration 
of the motion on its merits, that Attorney Benedict F. Fitzgerald is entitled to 
no relief. It is, therefore, by the Court this 21st day of November, 1967, 

ORDERED that the motion for reconsiderationbbe, and the same hereby 


is, denied. 


/s/ John J. Sirica | 


EE 
United States District Judge 
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QUESTION PRESENTED 


In the opinion of counsel for Appellee, the question 
before the Court concerning this appeal is: 

Should! this appeal be dismissed as frivolous in view of 
the fact that Appellant can, upon his own initiative and without 


the necessity of any decision by this Court in this case, obtain 


the very relief he asks this Court to grant him? 
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Benedict F. FitzGerald, Jr., Appellant, 
Vv. 


William Howe Schafer, et al, Appellees. 


Appeal From Judgment of the United States District Court 


for the District of Columbia 


BRIEF OF APPELLEE 


COUNTERSTATEMENT OF CASE 


The facts pertinent to a proper disposition of this appeal 
are few? 

Appellant, an attorney, filed a complaint in the United 
States District Court for the District of Columbia on behalf of 


Philip Kruse (Kruse) and William Howe Schafer (Schafer) in which it 


i 


this case" (J.A. 16-19). Thereafter, Appellant filed an additional 
pleading, entitled, "Purther Response of peneaibe F. FitzGerald, Jr., 
in Opposition" (J.A. 29-34), wherein Appellant again argued that other 
counsel should not be substituted for him and asked the court to order 
a "full hearing on the Motion pursuant to the mandate in Friedman v. 


Harris, et al. 158 F2d 187 (1946) and hear all the witnesses, or 


in the alternative * * * to postpone its determination on the motion 


, , a. ese : 
until the issues in the aforementioned conspiracy and slander suit 


“are resolved or the court should allow Benedict F. FitzGerald, Jr., 
to remain in the suit as attorney for plaintifé William Howe Schafer 
and establish a lien in favor of attorney FitzGerald for his services" 
(J.A, 34). | 


In response to the pleadings of Appellant, Schafer, by other 
counsel, urged the court to grant his motion i all respects and, 
with regard to Appellant's contentions that he had been retained 
by Schafer and should be allowed to establish a lien for services 
rendered, Schafer prayed that the court "@etermine in a later and 
separate hearing the issues of whether Pitecerald was ever retained 
by Schafer, and, if so, the amount of compensation owed by Schafer 
to FitzGerald (J.A. 35-36). 


Following argument on Schafer's motion and the other 


pleadings pertinent thereto, the court ordered that the requests 


SUMMARY OF ARGUMENT 


In the judgement of Appellee William Howe Schafer, the 
proper disposition of this appeal does not require this Court to 
determine whether the order appealed from is a final order for 
the purposes of appeal or to determine whether the order appealed 
from should be affirmed or reversed; instead, the appeal should be 
dismissed as frivolous since the relief sought by Appellant can be 
obtained by Appellant upon his own initiative and without any 
directive from this Court by Appellant simply filing a motion to 
intervene in Civil Action No. 105-68 to establish a lien for his 


claimed services. 


ARGUMENT 


The prosecution of this appeal by Appellant by the filing 
of a brief herein after he knew that the cause of action in which 
he claims to have a lien for services rendered to Appellee Schafer 
was being prosecuted in Civil Action No. 105-68 in the United States 
District Court for the District of Columbia places an unjustifiable 
and unnecessary burden upon this Court and upon Appellee Schafer, 


for Appellant can obtain upon his own initiative the very relief 


which he asks this Court to direct. Accordingly, the appeal should 


be dismissed as being a frivolous one. 


| 
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rendered Schafer at Schafer's request in connection with that cause 


of action to assure that an evidentiary hearing will be held and a 


decision rendered on the issues presented by such motion. Friedman v. 


Harris, et al., 81 U.S. App. D.C. 317, 158 F.2d 187 (1946). 2 


CONCLUS ION 
We respectfully submit that the prosccation of this appeal 
by Appellant after he had knowledge of the filing oe Civil Action 
No. 105-68 cannot be justified. It has unnecessarily encumbered the 
docket of this C: urt and it has unnecessarily caused Appellee Schafer 


to incur expenses. It is a totally frivolous appeal. 


| 
Wherefore, it is respectfully prayed that the appeal be 


dismissed as being a frivolous one and that Appellant be required to 
pay Appellee Schafer the costs of printing this brief and his attorney's 


fee for preparing this brief. 


' 


Robert M. Scott) 

Gall, Lane and Powell 

1250 Connecticut Avenue, N.W. 

Washington, D. C. 20036 
Attorney for Appellee Schafer 


6/ Indeed, the filing of such motion might be obviated were Appellant 
to send Appellee Schafer a statement for the services he claims to 


have performed in connection with this cause of action at Schafer's 
request. 


IN THE 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


NO. 21607 


Benedict F. FitzGerald, Jr., Appellant, 


Vv. 


William Howe Schafer, et al, Appellees. 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 


COUNTERSTATEMENT OF CASE 


The facts pertinent to a proper disposition of this appeal 
are few? 
Appellant, an attorney, filed a complaint in the United 


States District Court for the District of Columbia on behalf of 


Philip Kruse (Kruse) and William Howe Schafer (Schafer) in which it 


== 


was claimed that certain parties were liable to Kruse and Schafer 
by reason of negligence. That complaint was numbered 1344-67 
(J.A. 1). Subsequently, Sachs, Greenebaum and Frohlich (other 
counsel) filed a motion in Civil Action No. 1344-67 on behalf of 
Schafer wherein it was prayed that other counsel be substituted 
as counsel "in this case," that Appellant's appearance as counsel 
for Schafer be stricken, and that the complaint be dismissed without 
prejudice as to Schafer (J.A. 9-10). In said motion, which was 
supported by affidavit of Schafer, it was averred that Schafer 
had never retained Appellant, had never authorized the filing of the 
suit, and had advised Appellant that he had retained other counsel. 
It was further averred that Appellant had been requested to turn 
over to other counsel any papers relating to said suit and that 
Appellant had been requested to withdraw as Schafer's counsel 
(J.A. 9-10). 

Appellant filed a responsive pleading, entitled, "Answer 
in Opposition te Motion to Substitute Counsel for Plaintiff 
William Howe Schafer and for Dismissal Without Prejudice of Complaint 
as to Said Plaintiff," wherein Appellant requested that the court 
deny the motion or have a full hearing thereon prior to decision or, 
"in the alternative" to await the outcome of a case in which Appellant 
has sued Sidney S. Sachs (of Sachs, Greenebaum and Frolich) and another 


attorney for "conspiracy to interfere with the contract of an attorney 


[Appellant] with his client [Schafer] and for slander, “prior to further 


action in 


this case" (J.A. 16-19). Thereafter, Appellant filed an additional 


pleading, entitled, "Further Response of Benedict F. FitzGerald, Jr., 


in Opposition" (J.A. 29-34), wherein Appellant again argued that other 


counsel should not be substituted for him and asked the court to order 
a “full hearing on the Motion pursuant to the mandate in Friedman v. 

| 
Harris, et al. 158 F2da 187 (1946) and hear all the witnesses, or 


in the alternative * * * to postpone its determination on the motion 


. : A. : . 4 
until the issues in the aforementioned conspiracy and slander suit 


"are resolved or the court should allow Benedict F. FitzGerald, Jr., 


to remain in the suit as attorney for plaintiff William Howe Schafer 


and establish a lien in favor of attorney FitzGerald for his services" 


| 
(J.A. 34). 


| 
| 
In response to the pleadings of Appellant, Schafer, by other 


counsel, urged the court to grant his motion in all respects and, 
with regard to Appellant's contentions that he had been retained 


by Schafer and should be allowed to establish a lien for services 
| 


rendered, Schafer prayed that the court "determine in a later and 
| 


separate hearing the issues of whether FitzGerald was ever retained 


by Schafer, and, if so, the amount of compensation owed by Schafer 


to FitzGerald (J.A. 35-36). 
Following argument on Schafer's motion and the other 


pleadings pertinent thereto, the court ordered that the requests 


to substitute counsel and to dismiss the complaint without prejudice 
be granted and that "hearing on the Motion to Intervene and to 
Establish a Lien for Legal Services Performed in behalf of William Howe 
Schafer filed by Benedict F. FitzGerald, Jr., is hereby deferred until 
a later time, subject to further order of this Court" (J.A. 40). 
Appellant's objection to said order was treated by the court as a 
motion to reconsider and it was denied (J.A. 43). Notice of Appeal 
was filed December 13, 1967 (J.A. 3). 2/ 
On January 15, 1968, other counsel filed a complaint on 
behalf of Schafer in 'the United States District Court for the District 
of Columbia which alleged Schafer's cause of action "arising out of 
the particular occurrence that formed the basis of the suit filed in 


[Schafer's] name by Appellant." That case is numbered 105-68 and it 


is presently pending in the court below. Although Appellant knew, 


prior to the filing of his brief in this Court ZY, that such suit 


had been filed, Appellant has not filed a motion therein to establish 
a lien for services he claims to have rendered to Schafer at Schafer's 
request in connection with the said cause of action. Indeed, at no 
time has Appellant even submitted to Schafer a statement for pro- 


fessional services he claims to have rendered for Schafer at Schafer's 


3/ 


request .— 


1/ The Notice of Appeal, which was not included in the Joint Appendix, is 
set forth as an appendix to this brief. 

2/ See Footnote 4 at page 13 of Appellant's Brief. 

3/ While the facts stated in this paragraph are not in the record as they,. 
occurred after the order appealed from, the undersigned counsel represents F 
to the Court that they are true. 


SUMMARY OF ARGUMENT _ | 
| 
In the judgement of Appellee William Howe Schafer, the 
proper disposition of this appeal does not require this Court to 
determine whether the order appealed from is a final order for 
the purposes of appeal or to determine whether the order appealed 
from should be affirmed or reversed; instead, tile appeal should be 
dismissed as frivolous since the relief sought dy Appellant can be 
obtained by Appellant upon his own initiative and without any 
directive from this Court by Appellant simply filing a motion to 


intervene in Civil Action No. 105-68 to establish a lien for his 


claimed services. 


ARGUMENT 


The prosecution of this appeal by Appellant by the filing 
of a brief herein after he knew that the cause of action in which 
he claims to have a lien for services rendered to Appellee Schafer 
was being prosecuted in Civil Action No. 105-68 in the United States 
District Court for the District of Columbia places an unjustifiable 
and unnecessary burden upon this Court and sgon Asolics Schafer, 

| 

for Appellant can obtain upon his own initiative the very relief 


which he asks this Court to direct. Accordingly, the appeal should 


be dismissed as being a frivolous one. 


Whether the order appealed from constituted a denial of 
Appellant's motion to intervene in Civil Action No. 1344-67 in order 
to establish a lien for professional services alleged to have been 
rendered Appellee Schafer at Schafer's request, as Appellant asserts, 
and is, as Appellant also asserts, a final order that is appealable 
or whether the order is a non-appealable order in that it simply 
“deferred until a later time, subject to further order" of the court 
hearing and decision; on the motion to intervene to establish a lien 
for legal services (J.A. 40) are questions that do not require decision 
by this Court. Nor, indeed, does the question of whether Appellant's 
failure to appeal from the dismissal of the very action in which he 


4/ 


sought to intervene —’ render moot the questions he has presented 
in his brief. 


What is important to the proper disposition of this appeal 


is the fact that Appellant, upon his own initiative, can obtain the 


very relief he asks this Court to direct: “intervention of appellant 

in whatever suit appellee Schafer may have arising out of the particular 
occurrence that formed the basis of the suit filed in his name by 
appellant" and "an evidentiary hearing on appellant's claim to an 
attorney's lien and in proper course [a decision on] that claim" (App. 
Br. p. 14). All that Appellant need do -- and we submit that Appellant 


5/ 


is well aware of the proper procedure -- — is to file in Civil Action 


No. 105-68 a motion to intervene to establish a lien for legal services 


4/ See Appellant's Notice of Appeal set forth in the appendix to this 


Brief. 
5/ See footnote 4 at page 13 of Appellant's Brief. 


-7- 
rendered Schafer at Schafer's request in conmectnon with that cause 
of action to assure that an evidentiary hearing ran be held and a 
decision rendered on the issues presented by such hotione Friedman v. 


Harris, et al., 81 U.S. App. D.C. 317, 158 F.2d 187 (1946). &/ 


CONCLUSION 

We respectfully submit that the erosecneion of this appeal 
by Appellant after he had knowledge of the filing of Civil Action 
No. 105-68 cannot be justified. It has unnecessarily encumbered the 
docket of this C: urt and it has unnecessarily eamoad Appellee Schafer 
to incur expenses. It is a totally frivolous appeal. 

Wherefore, it is respectfully prayed that the appeal he 


| 
dismissed as being a frivolous one and that Appellant be required to 


pay Appellee Schafer the costs of printing this brief and his attorney's 


fee for preparing this brief. 


Respec¢#eful 


Robert M. Scott 

Gall, Lane and Powell 

1250 Connecticut Avenue, N.W. 

Washington, D.'C. 20036 
Attorney for Appellee Schafer 


6/ Indeed, the filing of such motion might be obviated were Appellant 
to send Appellee Schafer a statement for the services he claims to 
have performed in connection with this cause of SEEEES at Schafer's 


request. 
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REPLY BRIEF OF APPELLANT 


Appellee's characterization of this appeal as frivolous, without even attempt- 
ing to respond to the merits, is wide of the mark. It demonstrates, it is respect- 
fully submitted, a recognition that appellee has no response of the merits. 

1. It should be noted that, whereas Appellee points out (brief p- 4) that at 
an early stage in the proceedings below the district court "deferred" action on 
appellant's motion to intervene and establish a lien for legal services rendered, 
Appellee does not contest that later, “after consideration of the motion on its 
merits" the motion was finally denied (J. A. 43a). : 


2. Appellee's assertion that this appeal is frivolous flies directly in the 


face of this Court's ruling in Friedman v. Harris, 81 App. D. C. 317, 158 F. 2d 


187 (1946), where the factual pattern was substantially identical to that in this 
case: 1 

There, as here, new counsel moved to substitute counsel and dismiss, and 
earlier counsel moved to intervene and to establish a lien for legal services. 

There, as here, the motions to substitute and dismiss were granted and the 
motion to intervene and establish a lien for legal services was denied by the 
district court. 

There, as here, substituted counsel filed a notice of appeal toward the end 
of the 30-day appeal period. 

There, as here, new counsel filed a new suit after the notice of appeal had 
been filed. 

There, as here, substituted counsel filed his appellant's brief in this Court 
after the new suit had been filed in the trial court. (The new suit was filed on 
January 24, 1946. At that time Friedman's appeal had not yet been transmitted 
to this Court). 

There, as here, substituted counsel did not move to intervene in the new 
suit. 


Thus, the two cases supply substantially identical factual patterns. And 


in Friedman this Court reversed the trial court's denial without hearing of 


1. Friedman filed suit for Annie Harris on August 13, 1945. D.D.C. 
Civ. Act. No. 30181, Vol. 61, p- 91, District Court Civil Docket. On October 
19, 1945, pursuant to a motion by plaintiff Harris, the District Court permitted 
the substitution of counsel and dismissed the suit. The court also denied Attorney 
Friedman's Motion to Intervene for the purpose of establishing an attorney's lien. 
On October 22, '1945, Attorney Friedman moved for clarification and rehearing. 
This motion was denied on December 11, 1945. Notice of appeal was filed by 
Friedman on January 8, 1946. The Mandate of this Court reversing and remand- 
ing to the District Court was handed down on December 16, 1946. A settlement 
was reached in the district court on March 7, 1947. 

A new suit on behalf of Annie Harris was filed on January 24, 1946 

(16 days after Friedman's appeal had been filed). Civil Action No. 32725, Vol. 
65, p- 363, District Court Civil Docket. According to the docket entries in this 
suit, Friedman!never attempted to intervene in this action. 


substituted counsel's motion to intervene and to establish a lien for legal services. 
Rather than be a frivolous appeal, this case is an attempt to obtain a right recognized 
in Friedman by following the identical path sanctioned in that case. 

3. Moreover, appellant had no choice except to appeal. The district court's 
order of November 21, 1937 (J.A. 43a) -- rendered after consideration of appel- 
lant's motion "'on its merits" -- was a final order. This is fully in consonance with 
the court's oral ruling at the hearing on appellant's motion (J -A. 39a). After the 
court granted Schafer's motion to substitute counsel and dismiss, appellant re- 
quested the court to rule upon his motion relative to a lien for his asserted legal 
services. The court replied: "I am not going to do anything about that, that will 
come later on. If you get a judgment against Mr. Sachs (sic 2/, then you'll have 
to levy on any --."’ When appellant attempted to draw the district court's attention 
to this Court's ruling in Friedman v. Harris, the district court replied: "I already 
ruled, Mr. FitzGerald. If you wish to go to the Court of Appeals, let the Court of 
Appeals justify it.'" Thus, it is clear that even before its order of November 21, 


1967, the district court considered that its ruling on appellant's motion to intervene 
| 

| 

In this posture appellant was faced with the alternative of appeal or a final, 


and establish a lien was a final disposition of the matter. 


res judicata determination of his right toa lien. For, itis a truism in our system 
of jurisprudence not in need of citation, that a matter once finally determined by a 
court of competent jurisdiction is not to be reexamined other than upon an appeal 
timely taken. | 
The final, appealable, order in this matter was entered on November 21, 
1967 (J. A. 43a). Appellant had thirty days -- or until December 20, 1967 -- to 
file a notice of appeal. 28 U.S.C. 2107. He filed this notice close to the end 


of that period. Appellee Schafer did not file his new case until January 15, 1968 


2. It is more likely that the court intended to refer to a judgment against 
appellee Schafer. In either instance, it is submitted that the district court's view 
was equally in error. 


| 
| 
| 
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(appellee's brief p.4). It is respectfully submitted that, having failed to file a 


new case until after the appeal time in this case had passed, it ill behooves 


Appellee to contend now that Appellant should not have pursued his right to appeal 
before it expired. 

Once having filed a notice of appeal, appellant was faced with a hurdle 
additional to that of res judicata: the district court had lost jurisdiction over 
this matter. As'this Court stated the generally recognized rule (Goldsborough 
v- Marshall, 100 U.S. App. D.C. 134, 243 F. 2d 240 (1957): 


It is, of course, the general rule (subject however to some quali- 
fications (immaterial here)) that an appeal suspends the power of 
the court below to proceed further in the cause and it may not finally 
adjudicate substantial rights directly involved in the appeal. Newton 
v. Consolidated Gas Co. 258 U.S. 165, 177 (1922). 


4q 


And see Moore, Federal Practice 73.13, and cases cited. 

Appellee has suggested no way of avoiding the rules of res judicata or of 
giving the district court jurisdiction which it does not now possess. 

4. Appellee notes (brief p. 4) that Appellant had not submitted a statement 
for his services and suggests (brief p. 7) that pursuing (in this Court or in the 
district court) his right to a lien for legal services rendered "might be obviated" 
upon the rendering of such a statement. Appellant finds it somewhat baffling that, 
after having vigorously fought appellant's attempt to secure protection for his 
claimed attorney's fee, and after having denied, under oath, that he had ever 
retained Appellant, Appellee should now suggest that he might pay a bill for these 
services. 

Appellant is tempted to take such a suggestion as an oblique recognition by 
Appellee that Appellant served as his attorney and is entitled to payment therefor. 
Yet, Appellant recognizes that counsel's rehtoric most probably does not constitute 


3/ 


Appellee's repudiation of his hitherto strongly held and sworn to position.— 


3. In response to appellee counsel's invitation, Appellant has now submitted a 
statement o Appellee. Should counsel's suggestion be more than rehtoric and the 
statement should) be paid, this appeal will of course be mooted. 


=f = 


Rather, until Appellee is more direct in any concession, Appellant assumes the 
situation to be as it was in the district court: a strong, sworn dental of the 
existence of any attorney-client relationship. In such a situation, the rendering 
of a statement for services rendered would be an exercise in futility. It is 
respectfully submitted that it is now too late in the day to contend that substantial 


rights should depend upon such a meaningless ritual. ! 


| 

| 
CONCLUSION | 

For the reasons stated in appellant's main brief and for those stated in 

this brief, it is respectfully submitted that the orders of the court below should 
be reversed and the cause remanded with instructions (1) to permit the interven- 
tion of appellant in whatever suit appellee Schafer may have arising out of the 
particular occurrence that formed the basis of the suit filed in his name by 
appellant, and (2) to hold an evidentiary hearing on appellant's claim to an 


attorney's lien and in proper course to decide that claim. 


Respectfully submitted 5 


Sherman L. Cohn, Esquire 

506 E Street, N. W. 

Washington, a C. 20001 
Counsel SE 


Of Counsel: 

Benedict F. FitzGerald, Jr., Esquire 
Suite 983, National Press Building 
Washington, D. C. 20004 
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